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To enhance Hong Kong’s status as an International Shipping Centre

Edward Liu

Since the quarantine arrangement
upon arrival at Hong Kong was adjusted
to “0+3”, i.e. no compulsory quarantine
would be required, Hong Kong has
resumed to its normality and a series of
international activities in Hong Kong have
returned in full swing. The 6" Hong Kong
Maritime Week (“HKMW?”) is one of the
recent campaigns that “tell the world the
good stories of Hong Kong”. From 20"
to 26™ November 2022, more than 40
online and physical events have been
held, covering different topics such as
ship management and operation, shipping
finance, maritime insurance, shipping law
and arbitration, shipping technology and
green development, shipping industry
training and employment. The stakeholders
of the Hong Kong shipping industry
generally anticipate that the maritime week
would enhance Hong Kong’s image as the
international shipping centre, and showcase
the vitality of Hong Kong’s shipping
industry cluster to the global shipping
market. My colleagues at the International
Chamber of Shipping (ICS), including
the Secretary-General and the Deputy
Secretary-General, have also attended the
events of the HKMW in person since their

last visit three years ago.

As pinpointed under the Hong Kong
section in the report of the 20" National
Congress of the Chinese Communist
Party, in President Xi Jinping’s speech
during his visit to Hong Kong on the 1%
July 2022, as well as in the speeches by
Vice Premier Han Zheng and Minister of
Commerce Wang Wentao during the Hong
Kong “Belt and Road” Summit held in
September 2022, China expressly supports
Hong Kong to consolidate and enhance
its position as an international shipping
centre. These supports come down in one
continuous line with the National 14" Five-
year Plan and the Development Plan of the
Guangdong Hong Kong Macao Greater Bay
Area.

In fact, Hong Kong’s name in Chinese
was originated from sea port, and its
prosperity was largely related to the sea.
One may thought the sea is far away from
the life of ordinary citizens, but in fact,
the shipping industry is closely related
to all walks of life in Hong Kong. 80% -
90% of the goods in the global trade are
transported by sea, which means that the
clothing, food, housing and transportation
of the general public are realized and

operated by this traditional mode of
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transportation. It is indeed the foundation
of Hong Kong’s status as an international
trade centre. Financing and insurance
are both important components of Hong
Kong’s international financial centre. With
the introduction of tax incentives for ship
leasing and maritime insurance business
by the HKSAR government in 2020, Hong
Kong can play a bigger role in the field of
shipping finance.

In 2020, the Baltic and International
Maritime Council (BIMCO), a renowned
international institution that creates and
promote standardised maritime contracts,
announced the inclusion of Hong Kong
as one of the four designated arbitration
venues in the new BIMCO Law &
Arbitration Clause. This had strengthened
Hong Kong’s position as a centre for
legal service and dispute resolution. In
addition, in 2019, the ICS established its
first overseas office (i.e. the China Liaison
Office) in Hong Kong (where the author
is the current principal representative).
This highlights the great recognition and
strong confidence of global ship owners
and ship managers in Hong Kong’s “one
country, two systems”, common law
system and Hong Kong’s leadership role
in international shipping. In addition, in
July this year, the HKSAR government
introduced new tax incentives for ship

agents, ship managers and ship brokers,

creating a favourable tax environment for

the maritime industry chain cluster.

However, we should face the issue
squarely that Hong Kong’s ranking in
international shipping in recent years has
been far from satisfactory. In the “Leading
Maritime Cities of the World 20227
published in January this year, Hong
Kong has fallen to 6" place among the top
maritime cities of the world, where Hong
Kong was previously placed 4" in the
overall ranking in the 2019 report. In the
2021 Xinhua Baltic International Shipping
Centre Development Index Report released
in 2021, Hong Kong’s ranking declined
from the second place in 2018 and 2019,
and ranked fourth in 2020 and 2021. There
are various contributing factors for the
decline of Hong Kong’s ranking, but in
my opinion, the most important are two
problems: the lack of long-term planning,

and the lack of enterprises and talents.

Singapore’s recent development
in the financial sector is unparalleled,
which even attracted the Hong Kong’s
Financial Secretary to write a blog article
in response, setting out Hong Kong’s
efforts in maintaining its competitiveness
as an international financial centre. In
fact, Singapore has been the “first-mover”
in building itself as the world's leading

shipping hub.
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The shipping industry ultimately
serves the international trade of goods.
As such, back in 20 years ago, Singapore
began to focus on the bulk commodity
industry. To date, it has become one of the
world’s three major refining centres, the
world’s most important oil trading centre,
the world’s most important supplier of
marine fuel oil, the price centre of Asian
oil and petroleum products, and has a
discourse power in the metal, mineral,
agricultural and other bulk commodity
markets. As shippers gradually select
Singapore as their headquarters in the Asia
Pacific region, it naturally attracts global
shipping enterprises, including the one
from Hong Kong and China, to move to
Singapore. Once the business clients reach
the scale effect, high-end shipping service
providers will naturally gather in Singapore.
Singapore’s achievements so far are mainly
due to its government’s long-term and
comprehensive planning for shipping

development.

In contrast, although the former term
of the HKSAR government proposed in
its 2017 Policy Address to work with the
maritime industry to formulate a long-
term plan for its development, such long-
term plan is still lacking. As mentioned
above, shipping development is a large
and complicated project. From bulk cargo

transactions related to the International

Trade Centre, to the core of the marine
industry cluster of traditional shipping
and port business, to high-end shipping
service industry, it requires systematic,
comprehensive and long-term planning
and coordination to achieve. At the same
time, in order to attract shipping-related
enterprises to Hong Kong, and then build
nests to attract overseas talents and train
local talents, the industry also needs to
know the overall strategic framework of
the HKSAR government for the future long-

term development of the industry.

The new term of the HKSAR
government advocates the adoption
of “result-oriented approach”. Various
strategies that aims to attract investment
and talents have been proposed in its new

Policy Address.

As the shipping industry is one of
the industries that closely linked to the
GBA development, the Belt and Road
Initiative and other national policies, it is
important for Hong Kong shipping to strive
its best and contribute to the motherland’s
needs. Therefore, the shipping industry
truly hopes that the HKSAR government
can take advantage of the opportunity
of this Maritime Week to return to the
world shipping stage, make early plans
for the shipping industry to bring together

key enterprises, attract talents at home
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and abroad, and attract local youth, and
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Endorsement on B/L - All you need to know

Edward Cheng

Under normal circumstances, a
consignee has to present the original bill of
lading (B/L) to the port agent at discharging
port to exchange for the delivery order
(D/O) before they can get the cargo. The
port agent cannot simply release the D/O
against the original B/L only. One of the
matters they have to do is to make sure the
chain of endorsement (& ) is complete.
Let’s try tackle the following questions
relating to endorsement on B/L:

1. Why we have to endorse the B/L
when the consignee is ‘To order’
or ‘To order of xxx’?

When the consignee is ‘To order’ or
‘To order of xxx’, it means the consignee
has not been identified. We have to
properly endorse the original B/L to make
it transferrable and let the holder of B/L be
entitled to the cargo.

2. How to properly endorse the
original B/L?

As per international practice,
endorsement should be made on the
back page of the original B/L with both
the signature and stamp. However, in
China, most of the consignee will make
the endorsement with the stamp only
(sometimes the company name of the
stamp is in Chinese) without the signature.

Some may even make the endorsement on
the front page of the original B/L instead.
Somehow, it is the usual practice in China.

3. How many types of endorsement
do we have?

In general, we have two types
of endorsement. One is called blank
endorsement ( 22 [ & & ) , while the
other is specific endorsement (FLHAEE ) .

Blank endorsement is less safe but
more common in use. It means the party
endorses the original B/L without specifying
to whom the cargo to be transferred. Any
party can further endorse the original B/L
and then can get the rights to the cargo.

Specific endorsement is safer but
less common in use. It means the party
endorses the original B/L and specifies to
whom the cargo to be transferred (you
may simply put the statement beside the
endorsement, even by handwriting). For
example, if specific endorsement has been
made on the original B/L and the cargo
has been designated to be transferred to
Alpha Company, then it is a must for Alpha
Company to endorse the original B/L
before the B/L can be further transferred.

It is not surprising to find four to five
parties endorsed on the B/L.
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4. Under what circumstances do
a shipper have to endorse the

original B/L?

If the consignee on the B/L stated ‘To
order’ or “To order of shipper’, then it is a
must for the shipper to endorse the original

B/L.

5. If the consignee is ‘To order’, who
should endorse the original B/L if
the shipper is ‘Bravo Company o/
b Charlie Company’?

As ‘o/b’ means ‘on behalf of’, Bravo
Company should be responsible for

endorsing the original B/L.

6. If the consignee is ‘To order’, who
should endorse the original B/L if
the shipper is ‘Delta Company c/o
Echo Company’?

As ‘c/o’ stands for ‘care of’, Echo
Company should be responsible for

endorsing the original B/L.

7. Who should endorse the original
B/L if the consignee is ‘To order of
Foxtrot Bank’?

Apparently, we have to follow the
order of Foxtrot Bank and thus Foxtrot

Bank is the one to endorse the original B/L.

In this case, endorsement from the shipper

is not required.

8. Is it a must for the notify party to
endorse the original B/L?

No. It is not a must for the notify
party to endorse the original B/L under
any circumstances unless the cargo right
is transferred to them. The notify party
only has the right to know the ETA of the
vessel, and it does not have the cargo right.
Proper endorsements have to be made so
that the notify party can have the cargo
right. In fact, we can have more then one

notify party on B/L.

9. If the consignee on B/L stated ‘To
order’, is it OK to release the D/
O against 1/3 original B/L with
endorsement by the notify party
but without endorsement by the

shipper?

No. As mentioned before, the notify
party has no cargo right without the proper
endorsement on B/L. On the next day,
if there is another company presenting
another 1/3 original B/L to you with the
shipper’s endorsement and endorsement of
that company, you will be in trouble. The
notify party has not been identified as the
consignee through proper endorsement on

B/L and thus is not entitled to the cargo.
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10. If the consignee on B/L stated ‘To
order’, D/O has been released
against 1/3 original B/L properly
endorsed by the shipper and
Sierra Company (this company is
not the notify party). Is there any
problem if the notify party on B/
L presents another 1/3 original B/
L which is also properly endorsed
by the shipper and the notify
party, and the notify party asked
for the D/O later?

No. You can always find a statement
or similar statement on B/L (you may refer
to the statement on the Congen B/L edition
1994 issued by BIMCO) saying ‘......any one
of which being accomplished, the others
shall be void’. The B/L will be considered
as accomplished after exchanged for D/

O. You just have to make the sure the
former 1/3 original B/L has been properly
endorsed and the chain of endorsement is
complete.

That is the reason why the cargo
interests have to obtain the full set of
original B/L when transferring the cargo
right thru B/L.

If you are interested to know more
about ‘full set of original B/L’, you may
refer to my previous article ‘5 commonly
misunderstood concepts in shipping’ in
SEAVIEW 133 Issue Spring, 2021 Journal of
the Institute of Seatransport.

Edward Cheng
Chief Representative (Hong Kong Region)
Ocean Favor Shipping (Shanghai) Ltd.
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We have successfully represented substantial or state-owned shipowners, managers, charterers, P&I Clubs, hull

underwriters and other related intermediaries in the shipping industry. The cases that we have handled include:
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e Charterparty- demurrage / wrongful delivery / unsafe berth ¢ Sale of ship *  Tracing of Trust Funds

*  Defence to personal injuries by crew / stevedores »  Ship Registration ¢  Enforcement of Awards & Judgments

*  Defending claims arising from cyber crime
*  Defending import & export related offences
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THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.
Exemptions from some exams are available.
Distance learning support via text book and
online tutoring is available to students.
Contact the Branch to register as a student.

Contact :
Honorary Secretary, Hong Kong Branch
Telephone: (852) 2866 1488

E-mail : examination@ics.org.hk
Website : www.ics.org.hk also www.ics.org.uk
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OCTAMAR™ INNOVATION ENDORSEMENT FROM CLASS NK

Innospec Fuel Specialties and Class NK are
proud to announce that Octamar ™Fuel

Technology has received Class NK's ICIaSSNI(
prestigious ‘Innovation Endorsement’ for Err‘]gg_‘;grﬂgn':s/
reducing fuel consumption and improving

emissions in vessels using Octamar™

performance packages. Class NK has * Improved Fuel Economy SFOC

independently verified Innospec’s product IBEHERE L SRR g
) . * Reduced Emissions

performance claims regarding SFOC and PM (60 % by mass of Particulate Matter)

reduction.

Speak to one of our teams to find out more on how to improve your SFOC saving. E r. E

Email: globalservice@hostmostgroup.com

HOSTMOST GROUP Hong Kong Office 12/F, Yan's Tower, 27 Wong Chuk Hang Road o]

Hong Kong Phone: +852 2554 9207 (24 hours) Fax: +852 2554 5152

www.crump-co.com.hk

35+ years Hong Kong and Regional Experience
* Insurance Claims * Risk Management & Casualty
*  Personal Injury & Life e Dispute Resolution
* Ship & Aircraft Transactions

Chris POTTS:  chris.potts@crumpslaw.com  M: (852) 9461 4377
Peter LAU: peter.lau@crumpslaw.com M: (852) 9683 7439

1103 Jubilee Centre, 18 Fenwick St., Wan Chai, Hong Kong
Tel: +852 2537 7000 Fax: +852 2804 6615

Admiralty Firm with broad and deep knowledge and experience in Transport Law and Civil
Dispute Resolution and strong network of Correspondents Worldwide.
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v Notes on General Average (2)
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/)

Raymond Wong

Editor’s Note: -

As noted in Issue 139, notes on “General
Average in relation to Marine Insurance”
which were compiled by the Editor and
published in the Seaview in 1985/6, are
now being revised and expanded.

Part I - Introduction and Outline of the
Discipline of General Average

(continued)

To recognise a General Average

For a sacrifice or expenditure to be
the subject of general average contributions
in terms of York-Antwerp Rules, the
following requirements must be met:

1.  Common maritime adventure

2. Peril to the whole adventure

3. Extraordinary sacrifice or expenditure
4. Intentional or voluntary act

5. Reasonably made or incurred

6. Direct consequence of the general
average act

7. Adventure or some part thereof must
be saved

COMMON MARITIME ADVENTURE

It is the essence of a general average
act that more than one interest must be
engaged in the maritime adventure in the
nature of commercial voyage.

There is no theoretical limit to the
nature of an interest for the purpose
of general average provided that it has
value, the most obvious ones being ships
and cargoes, and others including time
charterers’ bunkers, containers, bill of
lading freight at risk, anticipated voyage
(charter) freight and catch on a fishing
vessel.

The interests involved do not have to
be in separate ownership — see Montgomery
v. Indemnity Mutual Insurance Co. (1902)
where it was held that the cutting away the
mast for the common safety was a general
average act even though the Shipowner
was also the owner of the cargo on board
at the time, and the judge said, “... a
general average act is not affected by the
consideration whether there will be a
contribution or not.”.

Where the parties to general average
involve a ship and cargo onboard, the
common maritime adventure begins when
the ship commences loading cargo and
ends when she completes discharging
cargo at the end of the voyage.
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Tugs and tows, as provided by Rule
B incorporated in the York-Antwerp Rules
since 1994, are considered to be part of the
common maritime adventure “when one or
more vessels are towing or pushing another
vessel or vessels, provided that they are all
involved in commercial activities and not in
a salvage operation”.

General average would not apply
where there is no voyage or (commercial)
maritime adventure being involved, e.g.:

(@) a hulk used as floating warehouse,

(b) aircraft, or goods being transported on
land,

(o) a fixed off-shore oil production
platform, and

(d) a pleasure yacht.
PERIL

The general average act must be for
the COMMON SAFETY, or put another
way, the common adventure (i.e., more
interests than one) must be IN PERIL.

A summary of the legal position as
to whether a common adventure is in
peril can be found in the leading case of
Vlassopoulos v. British & Foreign Marine
Insurance Co. (“The Makis”) — 1929,
wherein Mr. Justice Roche (later Lord
Roche) said:

“It is not necessary that the ship
should be actually in the grip, or even

nearly in the grip, of the disaster that may
arise from a danger. It would be a very bad
thing if shipmasters had to wait until that
state of things arose in order to justify them
doing an act which would be a general
average act...

...that “peril” which means the same
thing as “danger” is the word used ... The
word is not “immediate peril or danger”.
It is sufficient to say that the ship must be
in danger, or that the act must be done
in order to preserve her from peril. Tt
means, of course, that the peril must be
real and not imaginary. It means that it
must be substantial and not merely slight
or nugatory. It must be a danger. This is a
matter of fact.”

The judge made four points:

1. The peril (common to all) need not
be immediate.

2. It must be real and not imaginary.

3. It must be substantial and not merely
slight or nugatory.

4. Itis a question of fact in each case.

It is believed that the test as stated
above has been adopted in all cases since
1929 on the question of peril.

In a recent case, Tankschiffabrts
GMBH & Co KG v. Ping An Property and
Casualty Insurance Company of China Ltd.
(“The Cape Bonny”) — 2017, it was held
that a vessel immobilized at sea (due to
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machinery breakdown) without immediate
risk of drifting aground was nevertheless in
peril, not least because of a typhoon in the
vicinity (off Japan). Mr. Justice Teare went
on to say that in general terms:

“Immobilization is a peril or danger
because without assistance neither ship
or cargo can be used. They are worthless
unless and until assistance is procured to
bring them to a port of refuge where the
vessel can be repaired and continue her
voyage.”

Few noteworthy examples:

e If a ship loses her propeller at sea,
she may not be in immediate danger
of disaster with her cargo but the peril
is obviously sufficiently imminent to
make efforts to salve her a general
average act.

o If, on the other hand, she is beset
by heavy weather which causes her,
though unharmed and still perfectly
efficient, to run for shelter, the putting
into, say, an anchorage is not a
general average act because there is
only fear of danger and not a real and
imminent peril operating upon her.

e In joseph Watson v. Firemen's Fund —
1922 the master poured water into the
hold of his ship when he saw what he
thought to be smoke coming from the
ventilators. On arrival at destination, it
was found that there had never been
a fire and, since there could obviously

have been no danger, the damage
to the cargo by water could not be
admitted as general average.

A meat ship carrying refrigerated cargo
sustains damage to her refrigerating
machinery whilst proceeding through
the Tropics, making it imperative for
her to put into a port to carry out
repairs. Clearly, the meat cargo is in
danger of going rotten. However, the
ship is in no danger and any extra
expenses incurred will not be for the
joint benefit of both ship and cargo,
but solely to preserve the cargo.
In these circumstances, the extra
expenses cannot be general average.

In Royal Mail Steam Packet v. English
Bank of Rio — 1877 a small but
valuable parcel of specie was, soon
after the ship stranded and before
salvage operations, first taken out
and then landed for its own benefit
and not in order to save the common
adventure. The expense of landing
such cargo was not admissible as
general average.

A vessel with a cargo of “seized coal”
is seized by pirates off the coast of
Somalia. It is believed that whilst the
ship and cargo are under the control
of pirates they are in a position of
peril. The immediate threat is to the
safety of the crew but there are also
threats to “break” the vessel”. In the
circumstances, these are considered
to be a real threat. Furthermore,
there is an additional element to the
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peril in that during this period the
cargo of coal would begin to heat and
give off methane gas, as the voyage
is longer than anticipated with the
vessel being moored in the lee of
the coast with ambient temperature
being much hotter than would have
been experienced to the vessel that is
proceeding normally on its voyage. It
is therefore possible that there would
be threat of extraordinary heating/
fire and or explosion while the vessel
is under the control of the pirates
affected the ship and cargo.

e A vessel grounds in an estuary in calm
weather and likely to refloat within a
short time with a change of wind or
tide is not in danger.

Ships grounding in more protected
waters and or on flat soft bottoms are
often borderline cases, there being indeed
litigated cases, namely, Trafalgar Steamship
Co. v. British & Foreign Marine Insurance
Co. (“The Rodney”) - 1904, Charter Shipping
Co. v. Bowring Jones & Tidy — 1930 and
Daniolos v. Bunge & Co. — 1937, where
some guidance can be adduced.

To help form an opinion whether or
not the ship aground with cargo onboard
is in position of peril or not, it is suggested
that the following questions be raised and
considered:

1.  Was the position in which the vessel
grounded a sheltered one, or was it
exposed and open to strong winds,
etc.?

2. Was the bottom even and of soft mud,
or were rocks beneath on which the

vessel might sustain damage?
3. Is there any great range of tide?

4. Could it have been predicted when
the water level might rise sufficiently
for the vessel to refloat without

assistance?

5. If a storm or hurricane were to occur,
could this cause damage to the vessel
or would it first raise the level of the
water sufficient for the vessel to float
off?

6. What would have happened to the
vessel and cargo if nothing had been
done about the condition which
gave rise to the course adopted, or
what alternative existed to the course
adopted?

Repairs necessary for the safe

prosecution of the voyage - As noted

earlier, repairs of accidental damage
effected at a port of refuge (where the
vessel is within a comparative safety) can
give rise to allowance for general average
detention expenses in terms of certain
numbered Rules (which by virtue of the
Rule of Interpretation, override the lettered
Rules). The extent of damage to the vessel,
necessary to meet the requirement of being
“necessary for the safe prosecution of the
voyage” is, if unrepaired, would give rise to

a position of peril at sea.
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EXTRAORDINARY

The sacrifice or expenditure must
be EXTRAORDINARY in kind and not
one which the cargo owner has a right to
expect the shipowner to bear under the
contract of affreightment.

Rule VII of the York — Antwerp Rules
2016 illustrates this principle:

“Damage caused to any machinery
and boilers of a ship which is ashore and
in a position of peril, in endeavouring
to refloat, shall be allowed in general
average when shown to have arisen from
an actual intention to float the ship for
the common safety at the risk of such
damage; but where a ship is afloat no
loss or damage caused by working the
propelling machinery and boilers shall in
any circumstances be allowed as general
average.”

Under the rule a distinction is drawn
between damage to machinery where
the vessel is aground and in peril and
damage which occurs when the vessel
is afloat. Working the engines of a ship
ashore is considered to be an “abuse” of
the machinery and therefore extraordinary,
whereas working the engines when
the vessel is afloat, however much the
adventure may have been in peril and ship
and cargo may have received benefit from
the action taken, is considered as part of
the normal function of the machinery and
any resultant damage is not allowed as
general average.

In an old law case, Harrison v.
Bank of Australasia — 1872, a sailing ship
sprang a leak in a storm and could only
keep afloat by continuous use of a pump
worked by a small engine. In consequence,
the normal supply of coal on board was
soon used up and spare wooden spars
and other ship’s stores had to be burnt to
keep the pumps going. Later, a supply of
coal was purchased from a passing ship.
The shipowner endeavoured to obtain a
contribution from the cargo towards the
cost of the extra bunkers and the cost
of replacing the spars and stores. It was
held that the expenditure on coal though
extraordinarily heavy, was not extraordinary
in kind, and the shipowner was under a
duty to the cargo to provide such coal if it
was needed. The burning of the spars and
stores was quite a different matter however.
This was an extraordinary sacrifice and the
cargo had to contribute to the cost of their
replacement.

INTENTIONAL OR VOLUNTARY

The sacrifice or expenditure must
be VOLUNTARILY or INTENTIONALLY
made. The real importance of these words
is to distinguish between accidental losses,
which are borne by those who suffer them,
and deliberate losses, which are shared by
all those who benefitted. An easy example
may help:

A ship runs aground and tears a hole
in her bottom and seawater damages the
cargo. All these damages are accidental
and the shipowner pays the whole cost of
repairing the ship and the owner of the
cargo bears the damage sustained by cargo.
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Alternatively, if, in order to refloat,
cargo is thrown overboard to lighten the
ship, this loss of cargo is deliberate, and

will be shared by both ship and cargo.

It is worth mentioning that property
cannot in reality be said to have been
“sacrificed” if it was already effectively lost
at the time of the so-called sacrifice - see
Rule IV of York Antwerp Rules 2016:

“Loss or damage sustained by cutting
away wreck or parts of the ship which
have been previously carried away or are
effectively lost by accident shall not be

allowed as general average.”
REASONABLENESS

The extraordinary sacrifice or
expenditure must be REASONABLY made.

In practice a very great deal of
discretion is left to the man on the spot,
and it is seldom that it is suggested that the
course adopted by the master to save the
adventure was extravagant or unreasonable.
When there is time to consider the course
to be taken, for example, when a vessel is
hard aground or is detained in port after
a fire, modern communications make it
possible for consultations to be held with
experts on salvage, or with men well
versed in dealing with damaged cargo in
order to mitigate loss, and it is unlikely
that the expert advice given would not be

taken.

Imagine a ship carrying a bulk cargo
of coal and also some valuable pieces of
machinery. If a jettison needed to be made
for the common safety, one would hope
that master would jettison the low-valued

coal, rather than the valuable machinery.

In Corfu Navigation v. Mobil Shipping
(“The Alpha”) — 1991 the grounded vessel
and cargo onboard were in position of peril
but the efforts made to refloat the vessel
using her engines had been remarkably
unskilful and unreasonable, resulting in
substantial damage to her machinery. It
was held that the damage sustained was
allowed in general average in terms of the
numbered Rule VII which does not use the
word “reasonably” and which, by virtue
of the Rule of Interpretation, overrides the
lettered Rule A.

The Rule Paramount being conceived
in direct reaction to the decision in “The
Alpha” was introduced in 1994:

“In no case shall there be any
allowance for sacrifice or expenditure

unless reasonably made or incurred.”

Following the introduction of the Rule
Paramount, any claim, whether under the
lettered or numbered rules will be subject

to the identical test of reasonableness.

In “The Cape Bony”, the vessel chose
and engaged the tug which was the most

expensive option, seemingly because the

SEAVIEW 140 Issue Winter, 2022 Journal of the Institute of Seatransport 23



tug could reach faster than the other two,
among others, the vessel being immobilised
and adrift at sea with a typhoon in the
vicinity. Mr. Justice Teare found that the
engagement of the more expensive tug was
reasonable in the circumstances that would
need to be dealt with without delay. His
Lordship considered that:

“... the burden of proving that the
expenditure was reasonably incurred lies
upon the Owners. That is the effect of
Rule E and of the Rule Paramount. Rule E
does not expressly deal with the question
of reasonableness but states a general
rule which must encompass that question.
The Rule Paramount makes clear that the
person claiming a contribution to general
average must allege and therefore prove
that the expenditure or sacrifice was

reasonably made...

With improved communications the
position now is that, whereas in the past
the master took the necessary decision
to incur, for example, towage assistance,
today the master is able to communicate
with his owners and it is they, rather than
the master, who take the relevant decision.
But owners and managers when taking
such decisions are also entitled to the
benefit of the doubt if the circumstances
are such that a prompt decision to obtain
towage assistance is required. There is no
reason why in such circumstances hindsight

should be taken into account.”

DIRECT CONSEQUENCE

The loss or damage must be
DIRECTLY CONSEQUENTIAL upon the
general average act, demurrage, loss of
market loss by delay being excluded by
Rule C which, since 1994, also excludes
losses, damages or expenses incurred in
respect of damage to the environment or
in consequence of the escape or release of
pollutant substances.

In marine insurance we apply the
maxim of “causa proxima”, but not in
general average because the law of general
average belongs to the law of affreightment.
In marine insurance, we look to the cause
which is proximate in efficiency; in general
average we can look behind the immediate
cause.

A loss can be regarded as general
average if it is one which the master
might reasonably have anticipated or
taken into account when he executed the
general average act. For instance, where
in an emergency cargo has to be forcibly
discharged at a port of refuge for the
common safety and the discharge continues
during rain and it is known that the port
has no sheds suitable for storing cargo and
tarpaulins are hard to come by, the damage
to cargo can be allowed as general average.

If, however, the cargo is damaged by
a sudden and unexpected storm, or by fire,
or by earthquake, that damage is not of a
kind which the master ought to have taken
account of.
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Few other examples from actual law cases:

Anglo-Argentine Live Stock Agency v.
Temperley S.S. Co. — 1899.

Some cattle and sheep were shipped
from Buenos Aires to the U.K. under
contracts of affreightment providing
that the vessel should on no account
call at Brazilian or Continental ports,
the reason being that if the vessel did,
the cattle would not be allowed to
land in the U.K. owing to anti-disease
regulations. Owing to accidental
damage, the vessel had to put into
Bahia in Brazil for the common safety.
In consequence, the cattle had to be
taken to Antwerp and sold at a loss.

It was held that the loss on sale was
allowable as general average on the
basis that it was or should have been
contemplated by the master when
he decided to put into Bahia. It was
not akin to a loss of market: It did
not result from fluctuations in prices
independent of the general average
act. The instant the vessel reached a
Brazilian port, the loss took place.

“The Leitrim” — 1902.

The shipowner claimed in general
average the loss of time hired resulting
from detention for general average
damage repairs, but the court decided
against the claim on the grounds that:

a. This loss arose out of the
contract between the shipowner
and time charterer and is not
concerned.
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b.  Where loss of time is common
to all parties and all suffer
damage thereby; such damage
may for practical purposes be
considered proportionate to the
interests and therefore left out of

consideration.

Austin Friars SS Co. v. Spillers & Bakers
— 1915

Vessel stranded in river and refloated;
as a result, she was leaking badly.
The master and pilot ran her into port,
both expecting her to strike against
a pier in view of the ebb tide and
contemplating that damage would be
done. The vessel did strike the pier
and caused damage to it. It was held
that the liability of the shipowner in
tort to the owners of the pier was
allowed in general average, as well as

the damage sustained by the vessel.

Poole Shipping Co. Ltd. v. Northern
Maritime Insurance Co. Ltd. (“The
Seapool”) — 1934

The vessel was at anchor near a pier
when a gale caused her to drag her
anchors and she might have gone
ashore and broken her back. The
master decided to let the vessel drift
down on to the end of the pier and
use it as a lever to turn the vessel’s
head and then steam to the sea. The
damage to the vessel and the pier
sustained was held to be intentional
in terms of Rule A and admissible as

general average.
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e Australian Coastal Shipping
Commission v. Green — 1971
This concerned two cases where tugs
were employed in the UK Standard
Towage Conditions to assist the vessel

in distress:

1) During the general average
towage operation, the tow rope
parted and fouled the tug’s
propeller. The tug grounded
and became a total loss. The
tug’s claim against the vessel
was dismissed on account of the
damage having been caused by
the tug’s unseaworthiness. The
vessel, however, incurred costs

in defending the tug’s claim.

2)  The tug was hired at fixed rate to
tow the vessel off ground. The
tow rope parted and fouled the
tug’s propeller and the tug then
needed salvage services. The
grounded vessel had to pay the

tug’s damage, salvage and costs.

In both cases, these liabilities under
the UK Standard Towage Conditions were
held to be direct consequence of general

average act within Rule C:

—  That in each case, the contract made
by the shipowner with the tug was a

reasonable general average act;

—  That the making of a contract on the
UK Standard Towage Conditions was
reasonable;

—  That the breaking of the tow line and
the fouling of the propeller did not
break the chain of causation, because
this was foreseeable as a distinct
possibility when the contract for the
tow was made;

—  That the amounts that the shipowner
would have to pay under the
indemnity required by the contract
flowed in unbroken sequence from
the general average act.

Per Lord Denning M.R.:

“... In these cases the master gave, for
the sake of all, his agreement to a towage
contract containing an indemnity to the tug-
owner in case the tug was lost or damaged.
He must be taken to have realized that
there was a distinct possibility that the tow
line might part and that the tug would be
lost or damaged; and that, if that happened,
the tug-owner would be entitled to an
indemnity. Such an expenditure was the
direct consequence of his act in hiring the
tug on those terms. It is, therefore, general
average loss.”

“... if the indemnity clause had been
unreasonable and such that the master
ought never, in justice to the cargo owners,
to have to agree to it, then I think that
the expenditure would not flow from the
general average act.”
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SUCCESS

The adventure or some part thereof
must be SAVED. The contribution is
assessed on the values at the termination of

the adventure.

In Chellew v. Royal Commission on the
Sugar Supply (“The Penlee”) — 1922, a ship,
during the course of a voyage from Cuba
to Europe, encountered a hurricane and
sustained damage which obliged her to put
into Horta as general average act. Upon
completion of repairs, the vessel resumed
her voyage from Horta but a few days later
she and her cargo of sugar were totally
destroyed by fire. The shipowner sought
to recover from the cargo interest their
proportion of the general average expenses
incurred at Horta but this claim was denied
by the Court of Appeal on the grounds
that as the values of the property at the
termination of the adventure were nil, no

contribution could be levied.

It is true that expenditure may have
been incurred which cannot be recovered,
but general average expenditure can be
insured against the non-arrival of ship
and cargo by a special policy on Average

Disbursements.

Examples of general average Losses

—  Jettison of cargo is the original and
best example of a general average

sacrifice. (Rule 1)
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Damage done to a Ship or Cargo

during Jettison

If the hatches are open to make a
jettison and waves break over the ship
and damage the cargo in the open
hold, such damage is allowed as part
of the jettison damage. Similarly, if
jettisoned cargo — e.g. a log of wood
— fouled and damaged the ship’s
propeller. This damage would also be

allowed as general average (Rule ID).

Damage done to Extinguish a Fire

If fire breaks out on board, the
damage by fire and smoke to the
ship and cargo is accidental and not
allowed as general average. But
damage done to ship or cargo by
water used to extinguish the fire is a
voluntary sacrifice and is allowed as

general average. (Rule III)

Damage Caused by a Voluntary

Stranding

On occasion, a ship will be involved
in a collision, or strike a rock and
spring a leak which is too great for
the pumps to cope with. If the ship is
near land, she may run straight for the
shore and beach herself to prevent
sinking. The damage to the ship
or cargo caused by such voluntary
stranding is treated as general average.
(Rule V)
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Damage to Machinery and Boilers

when Aground

When a ship is aground and in a
position of peril, the ship’s engine will
sometimes be used in order to refloat.
It is probable that the engines will be
strained by such extraordinary use;
the propeller may strike rocks and
sand may be sucked into the valves
and engines. All damage so caused
by working the engine when aground
is allowed as general average (Rule A
& VID

Salvage Remuneration

Expenses for salvage services are,
in principle, allowable as general
average provided that such expenses
were incurred for the common safety.

(Rule VD)

Expenses of Lightening a Ship

Aground

The cost of labour and the hire of
lighters employed to discharge cargo
from a ship aground an any damage
sustained by ship or cargo during
such operations, are all allowable as

general average. (Rules VIII & XII)

Expenses at a port of Refuge

By far the most common and frequent
source of general average is where the

ship sustains some accident at sea and

is obliged to put into the nearest port
in order to carry out repairs to enable
her to continue the voyage in safety.
The cost of pilots., tugs and boatmen
etc. for entering and leaving the port
of refuge, also the port charges, are all
admissible as general average. (Rules

X &XD

Discharging Cargo for Repairs

If, in order to carry out repairs at
the port of refuge necessary for the
safe prosecution of the voyage, it is
necessary to put the ship in drydock,
it will usually be necessary first to
discharge the cargo. The cost of
discharging such cargo, warehousing
it and reloading, are all allowed as
general average, as is any damage
caused to the cargo during the
discharging and reloading operations.

(Rules X & XI)

Wages and Maintenance of Crew

When a vessel deviates from her
voyage and puts into a port of refuge,
the wages and maintenance of the
crew during the extra time spent on
the voyage, (i.e. at sea and in port),
are allowable as general average. The
cost of replacing the extra bunkers
used in the engine during the same

period are also allowed. (Rule XI)
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—  Temporary Repairs

It may sometimes be possible to save
a great deal of time and money, if,
instead of carrying out full permanent
repairs at the port of refuge, only
temporary repairs are carried out
there. If, for instance, the cost of
discharging the cargo is avoided by
carrying out temporary repairs afloat,
the cost of the temporary repairs can
be allowed as a substituted expense
for and up to the estimated cost of
discharging, storing and reloading the
cargo which has been saved. (Rule
XIV)

THE HK MARITIME WEEK 2022

Many thanks to participants for
sparing the precious weekend (family)
time joining, in person or online, the 1-day
course (on Total Loss and Sue & Labour
Charges) jointly presented on Saturday 26th
November, closing day of HK Maritime
Week 2022, by the Institute of Seatransport
[loS] ¥EZ € together with Asia Maritime
Adjusting [AMAd]] REEFEERE AT .

The overall feedback collected
are positive and constructive. The
presentations were well received as being
informative and useful. The case study
workshop was conducted in accordance
to the meticulously prepared questions

covering all the presentations, with

interactive discussions between participants,

the speakers included.

MATF Refund is available for eligible
participants, and 6 CPD points have been
awarded by the Law Society of HK.

Raymond T C Wong: Average Adjuster

/A
& AMA

Asia Maritime Adjusting (Hong Kong)
o B g 1R B R A

Trading Division of TCWong Average Consulting Ltd.

Expert in law & practice of General
Average & Marine Insurance providing
claims consultancy & adjusting
services to international market on:

» General Average and Salvage
* Hull and Machinery
» Particular Average
» Constructive Total Loss
» Sue & Labour Charges
» Collision Liability claims & recoveries
 Shipyards
* Loss of Hire
» Cargo
» Expert Witness work
Associates / Correspondents at:
Shanghai, Singapore, London, Jakarta, Taipei

Contact:

Raymond T.C. Wong E =8

E. raymond.wong@averageadj.com
Alice Ou Ex#s

E. alice.ou@averageadj.com.cn

B G EEE8H A TR LERE
Office B, 9/F,, Sai Wan Ho Plaza, 68 Shau Kei Wan Road, Hong Kong
T. (852) 3996 9876 M. (852) 9265 9199
E. ama@averageadj.com

www.averageadj.com
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WE DO ALL KINDS OF PRINTING MATTERS AT LOW PRICE & GOOD QUALITY:

Catalogues o Brochure, Pamphlet

Poster, Label o Shipping Documents

Design Services o Offset & Digital Printing
Computer Forms © Corporate Newsletter, Magazine

Calendar, Paper Bags © Name Cards, Letter Head & Envelopes
BT EDHEBISRERITEREAF2E 16 O-PF

16-O-P, Block 2, Kingley Industrial Building, 33-35, Yip Kan Street, Wong Chuk Hang, H.K.
Tel: (852) 2552 7008 Fax: (852) 2552 6384
E-mail: hungyuenprinting@gmail.com
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Articles Welcome

B T AR A > DAL
T ERRR o SRR IR A S SR A Bl SR I - By
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HeRaE T4 » #ih.docJE XM | o
PE AT LR EEE P 250-265%8
HEIMRAT KIE 14ME 140738 M B E I o
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BE AL ¢ info@seatransport.org
RS ¢ (852) 2581 0004
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We aim to expand and enrich the contents of “Seaview”.
If you would like to share your thoughts or experiences
with other members, please feel free to submit an article
to the Editorial Board for consideration for publication.
Articles and materials in connection with all aspects of
sea transportation are welcome from members.

The number of words in an article should be around
1000, with soft copy in .doc format. Please mail to:
Institute of Seatransport,
Room 1407, 14/F., OTB Building,
259-265, Des Voeux Road, C. Sheung Wan, H.K.
Or GPO Box 6081, Hong Kong.

Or you may post it by e-mail to:
info@seatransport.org or
fax it to us at (852) 2581 0004

Thank you very much for your kind support.

B W oM osl

Guideline of Articles for Seaview

SCRHE :

1. B B 5

2. WA BLE H AR 5
3. WABURER o

Article(s) submitted for Seaview should be:
1. Related to sea transportation;

2. Contents to meet with the theme;

3. No politics.
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APPLICATION FORM FOR MEMBERSHIP

NAME ( Mr/Mrs/ Miss ) w4
DATE & PLACE OF BIRTH
NATIONALITY PASSPORT /L. D. NO. *H Jﬂl_
HOME ADDRESS PHOTO
HOME TELEPHONE MOBILE PHONE NO
PRINCIPAL PROFESSION PRESENT POST
PRESENT EMPLOYER & FULL ADDRESS
DEPT. OFFICE TELEPHONE NO. FAX
# ACADEMIC / PROFESSIONAL QUALIFICATION ~ E-MAIL
* PREVIOUS EXPERIENCE IN SEATRANSPORT :
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
REFEREE : NAME COMPANY TEL.
CORRESPONDENCE ADDRESS OF APPLICANT
FOR OFFICIAL USE : DATE OF ACCEPTANCE GRADE
FEE_____ MEMBERSHIP NO. MAILIST

DECLARATION

I, the undersigned, hereby apply for admission to membership of the Institute of Seatransport, and do agree,
if admitted, to comply with the By-laws and by any subsequent amendments and / or alternations there to which
may be made, and by any Regulations made or to be made for carrying them into effect.

SIGNATURE DATE OF APPLICATION

On completion of this form, it should be sent to “The Secretary, Institute of Seatransport, G.P.O. Box 6081, Hong Kong™ together with a cheque of HK$400, payable

to “ Institute of Seatransport”. This amount is for covering the entrance fee and first Annual Subscription only and is not refundable if withdrawn by the applicant.

# Please state name, number, date and place of issue of certificate/degree, or name and membership no. of other related Institute(s) on separate sheets. Please enclose

a photocopy of your qualification if possible.

* For applicant with only commercial background, please fill in sufficient experience to cover the minimum requirements as stipulated in Articles 6.3. If insufficient

information is given, the applicant will only be graded according to Article 6.4 as Associate Member.
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