>

Institute of Seatransport

BERE

SEAVIE %%
JtF 23 2=

JOURNAL OF THE INSTITUTE OF SEATRANSPORT

E-commerce and COVID-19 Outbreak in Japan

R 2 B USRS R T THIGE 23 ) (¥ 55 850 D



HONG KONG

Valles Steamship Co., Ltd.

Room 6810-11, 68th Floor, The Center,

99 Queen's Road Central,
Hong Kong, China.
Telephone: (852) 2877 9189
Facsimile: (852) 2668 4014

E-Mail: hongkong@vallesfleet.com

VANCOUVER

Valles Steamship (Canada) Ltd.
#1160 Guinness Tower,

1055 West Hastings Street,
Vancouver, B.C, V6E 2E9,Canada.
Telephone: (604) 687 3288
Facsimile: (604) 687 0833

E-Mail: vancouver@vallesfleet.com

pr

VALLES STEAMSHIP CO., LTD.

MUMBAI

Valles India Tech-Services Pvt. Ltd.
304-305 Oberoi Chamber Il,
645/646, New Link Road,

Andheri West, Mumbai 400053, India.

Telephone: (91-22) 6864 2189

E-Mail: mumbai@vallesfleet.com

www.vallesgroup.com

SHANGHAI

Valles Steamship Co., Ltd.

Shanghai Representative Office

Room 1603, 16th Floor,

Shanghai Times Square Office Building,

93 Huai Hai Zhong Road, Shanghai 200021, China.
Telephone: (86-21) 6445 9993 / 6472 1849
E-Mail: shanghai@vallesfleet.com




¢ HRBMAMEN - BERBTERE
A world-class shipping register with a reputation for
good quality and excellent service

X EFMES - RESESRK
Simple process, a year-round service

S,

Marine Department
The Government of the Hong Kong
Special Administrative Region

Enquiries:

Hong Kong Shipping Registry,

Marine Department, HKSARG

3/F, Harbour Building, 38 Pier Road, Central, Hong Kong

Tel: (852) 2852 4387 Fax: (852) 2541 8842

Email: hksr@mardep.gov.hk Website: http://www.mardep.gov.hk

R ALAEHARNERTERE 1.3 8« (EBHRIAHS 25
One of the world's top 4 registers
with registered gross tonnage in excess of 130 million

% BESE RS

Based in Hong Kong with a global vision

B84 514 B B
BER

HiE

EAMAGEME

FRFHTHELA SR

FAEDIBRA—IEEIE 38 SN AE 3 8

EET © (852) 2852 4387 {85 : (852) 2541 8842

TEL : hksr@mardep.gov.hk #84E @ hitp://lwww.mardep.gov.hk



O ’
a 6
B &%

XN

~

N 11

N

- 19

(9N 22
26

i BRI A A R AR

Law Column - Christopher Chan / Alex Kemp /
Limitation Of Liability For Parties Other Jenny Salmon
Than Owners, Charterers Or Managers:

Who Is An "Operator" For The Purposes Of

The Limitation Convention?

YRR & [ AR LR R AT - EHW
R T A I IE I 1 T e T A el

E-commerce and COVID-19 Outbreak in Japan Tomoya Kawasaki
TR AT R bz H BT 5 H ORI 28 W] R 5 8 53 B 1R}
AA Talk Rocky Siu

SEAVIEW

8 2% == 1

BEBFZEERIT :
BEXEE BERGE T EBASEE
B &L BERfEALE BEMSLL EaBxL
BEAEE FRTRIEE HRBEE SERLE
REERE F #HEAE BEAPLLE 8 BxE
BoREE EEEE
SHERE2020/2022 FEEEMT :

EZ CERRER A (HEX) A
HIERE (SMF)  REF  WE (X)) REE

HFE(AE) - R FE L B

HEE(FE) B #£ETE IRE

Rt EEE ¢ BRERER, PRELIE, MEREE, BIBISE
PNVl ENTEE N BN
EFR

IR : B

RERAT

B MR B R OBES EEB ALE

BIFE. Jon W. Zinke #8 BASREFH . RAM.

TR, HASH], BROCRE. BRER

AW EBEELEET  REFHSEEREFHIERE - F45

HIIRA B EEET AT LUE TR R FIY - A FIYEEE

BT X FIP X RA P ER S EFEER * AT

XEEHEGTHE - ZHIHPTEXERALRIEE AL ER -

HREEE S BT B EXERBATEIEEHI—tAEET o X7

FrEXE  XEHE - — WiEZS 8

FFE © WRHEFTE * T156)#

Bt | BB LERSEE R 259-265 57
TEHMBITARE 14 18 1407 =

BRHBARESE 6081 57

&% 1 (852) 2581 0003 /ZH : (852) 2581 0004

A4F - www.seatransport.org

& : info@seatransport.org

The Relationship between Lettered Rules

and Numbered Rules in York-Antwerp Rules

Honorary Presidents of the Institute :

Dr. H.Sohmen, Mr. C.C. Tung, Mr. Tsui Shung Yiu, Mr. Du Bao Ming, Mr. Andrew Chen,

Mr. Frederick Tsao, Mr. Kenneth Koo, Mr. Stephen Pan, Mr. David Koo, Mr. Su Xin Gang,

Mr. Edward Cheng, Mr. Gao Yan Ming, Mr. Wu Chang Zheng, Mr. Li Hua, Ms. Sabrina Chao,

Mr. Lau Hoi, Mr. Wellington Koo, Mr. Hing Chao

2020/2022 Executive Committee Members are as follows :

Chairman : Cheng Duen Lam, Simon Secretary (English) : Wu Cheuk Li, Charade

Vice Chairman (External Affairs) : Cheung Ka Wan, Karen Secretary (Chinese) : Feng Jia Pei, Gilbert

Vice Chairman (Internal Affairs) : Cheung Shun Man, Manson Treasurer : Lam Kong Hei, Yale David

Vice Chairman (General Affairs) : So Ping Chi Emeritus Chairman : Wong Tak Chiu, Raymond

Other Executive Committee Members : Chan Kam Wing; Chan Ming Shun, Rocky; Lam Ming Fung, Lothair;

Lau Yui Yip, Joseph; Li Yiu Kwong, Stephen; Shum Yee Hong; Tai Choi Pan, Anthony; Wan Chi Kwong, Eddie;

Wan Yim Yu, Brian; Wong Chi Chung, Peter; Wu Ka Shun; Wu Ming, Eric; Yip Tsz Leung.

Legal Adviser : Rosita S.Y. Lau

Editorial Board :

Joseph Lau, Lam Kit, Li Yiu Kwong, Gilbert Feng, Raymond Wong, Jimmy Ng, Tai Sik Kwan, Jon W. Zinke,

Cheung Ka Wan, Eric Wu, Brian Wan, Yip Tsz Leung, Charade Wu, Yim Man Lung, William Lai.

“SEAVIEW" is the official quarterly journal of the Institute of Seatransport and is distributed free of charge to all members

of the Institute and related organisations. No part of this publication may be reproduced in any form without the written

permission of the publishers. The Journal of the Institute of Seatransport is a leading scholarly journal in the English

and Chinese languages on maritime and shipping affairs in Greater China. All contributions are refereed. All opinions

or views stated in “SEAVIEW” are those of the respective authors and do not necessary reflect the views and opinions of

the editor or publishers. No responsibility can be accepted for any errors or omissions.

Not for sale  ©copyright reserved

Correspondence Address: Rm.1407, 14/F., OTB Building, 259-265, Des Voeux Road, C. Sheung Wan, H.K.
G.P.0. Box 6081, Hong Kong

Telephone : (852) 2581 0003
Fax 1 (852) 2581 0004

Website : www.seatransport.org

E-mail : info@seatransport.org

ZRET : FREEIRIAR Printed By : Hung Yuen Printing Press

Wi HBNEMATSEE 8 R Address  : 7K, Block 12, Charming Garden, 8 Hoi Ting Road,
BATEE 12 E7EKE Mongkok West, Kowloon, Hong Kong.

Zi% © (852) 2552 7008 Telephone : (852) 2552 7008

fEH © (852) 2552 6384 Fax : (852) 2552 6384

&7 * hungyuenprinting@gmail.com E-mail : hungyuenprinting@gmail.com

SEAVIEW 137 Issue Spring, 2022 Journal of the Institute of Seatransport



b i SRR & N

A&

$5 W Sz H: fill % % CONCENTRATES
HY = B g2 4 R AR -
B8 I FHVR I T 5 | B v - A
G 3G TR o BIAIARRY -
P K T 5 10 ) FR T 2 2010 4R 51
FiJ 92 B rh iy B E R - ZH0ER
TS D R AT -

SRR B ey A A H R 0 (HE K
o BB HERR S - BRAEE R AT DL
BEmrE Al URE - 2R H R -
BIAE MG - R /R el e R —FE
& » BI41 N% » & 18 N% & 205 /i
HIERY o SEEEEMY T AT HIERY N%
SE A 5 5 FLHUBR RO Bl e A Ry
I 0 SEHREE N% KD HIEREE » 267 I
fity - AR EENIE P E RS
RS E B k) - N _EAEELKE - B
Lokt &r g F3iE - BER Ry ff
AE -+ ERB SRR EE - EEY R
W E[JE 280 SRR 1 4133 B I Iy
FER RREARERE—F/KE (i
FEERAESR) - RABEREUE
fr] S5 -

FH L T CUHERS - SfERAR/K P AR L)
Fo N% » {HEFA /KA EBE - K
J& B /R ESE TR N% - G RIER
A N% » Rl Z27k - EEHE%
HAE 2010 FFIRF > [KIF R AT 2 Ll
BT - AT DU R P (R
T E ERTRIA] - 525802 R 1A - A5
BERAELE -

SEAVIEW 137 Issue Spring, 2022 Journal of the Institute of Seatransport

R AE EEPK - &K E

3 N% 1Y I g $8 08 A4 & FE A
HEWIHE » Bl E R ERFKR 2010
FE AT I 4T — 25 o {H FH A S A
ZI JEC 38 68 m] B2 Bh Y 4 SR FE E1
TEWEAE - H R ROE (il
ms @ BEtErmwamEs > FE
EHY K YEALT) o HIA
#E o HAZKAYEEE Ry 1 0 ERAEY
eE R 4~5 > FrLIAnSR ea st
R - H Y K8 4~5Y »
TR E - FIEELLS +GM
jzfr _GM - GE D)

v+ HERZF REAIIRIFRE - BIBEA S

M= e - RO U e AN B
Tt - sEEVELEERE - ST -
M - RANHER IR /K O /Y
& EL AR -

v EEE o SEE T EAMAE B SN

B - AHARAREES - JTREEET
—FRE®K WMV E - RIK
FEER AR s — N E KB
1o fEFE - Hik 7k frm B
2 o B/ Oy S EAEE N% ©
A DR Y ] R I A K T B
BeANE BN SE BV
B HEERE L o sHREAR
FE BRI T S LA BESR S EE - K]
BAmAa e - el &5 > B
MEBEREGS - EAA/NEA
B ZR I AH (S th ] DU R ER ) &
7RO EBE - AR E ER T o



R x_ﬂ]*ﬁéﬁiﬁ = 3
FHHE G| & - BERE — e
ﬁﬁ%@ﬁﬁ%°

FLRISL o R ZRAESRARE L1 - Fir A4
RAETEARIRE - BeH H H AR T vkl
E - AIEHIE (7k) ATLAZERR - 38
se7K - TR ZAEE N TA RERR X
s ki T - BiEES -

AR RIBA L - KRR AR
ZRE o kel DURYes s - At T
E WS gaE IV

HEEhEO - n] DEAHITERY - 327k ~ (=
ANE IR FE NIRRT - flFTErE T2
F SIS fIEHE

BRI - BEA I H B 5k
L7kl DI A BETL AT A -

8~ TEERNESRIEB—H - FEREAY/KIRA BIANE A M E AR A SE R BRI » S 7KDA
HohEEE o Hr DU —E—KEE em B A - SRS ERIAR S
MISHAE » RS ERF L EEDT (SETHS WA EE FE o S8R thiE T
FEREEEE ) o BB R R FHEE RS R a5 (M8 B Bk vl 0
TR AR KE A S o #8550 LA 74897 - (FATED
7
KB\ / \ /
N A N 4 o~
EE DA e _ﬂféb—
5 <Pt
= i
]
v R TRt B e A E e H A Tk WRHEWIE T2 st EIEES - A4
HEBR Ky - AGET - SR B e L b EME—TEE RN - AT DAFRAM S ] S
it 7-9 Fr sl fEE B K - T LUMESTE o BN (A) FIR/KPIEHEF -k
B HHHFER - TEI Y 7K IR AL - Sif7 P i B R 2 T ELF K
B R Y - B EMe A e b
11~ _Etedse o nssEem 2o 4 - AR 173 SKIMMER - (B) B H M
K14 38 SeFE M iR N% 7K & TR TH B IR H B N, ERE AR
Bk e HE L — B g
REEEY) - FIEHERR T H Wi © 78
12~ EREEAEmNS » BN —EEE SR oo ST (HEREK -

RN - AT HERR R ek{E E FH

LIS AR Bk by BB

SEAVIEW 137 Issue Spring, 2022 Journal of the Institute of Seatransport



Ry - BEAREEH] - Blankie - < EE
GEls o (A) R (B) TR HETHI LAW OFFICES

B (A) H1(B) ARy L # KEESAL, YOUNG & LOGAN
1/'3[3/]1‘ T [iﬁ%‘djﬁ/j 1.3F§(£ _glgm A PROFESSIONAL CORPORATION
PikaEsaT ~ VIRHEERSE - ETHEACRH

dk U.S. COUNSEL TO
*FJ jj i\t(ﬁ%]\ﬁﬂ: IT ° THE MARINE TRANSPORTATION INDUSTRY
]
= =2 i T,
(Ej“t 1) GM ’ /ﬁfgﬂﬁ]ﬁﬂﬁ% %E‘&Hﬁgg ’ LONG BEACH OFFICE SAN FRANCISCO OFFICE
T 3 - GM (B2 (/2K meter) PO.Box 1730 AN FRANCISGO, CaLIroRNIA 94133
LONG BEACH, CALIFORNIA 90801-1730 TELEPHONE: (415) 398-6000
@7% ) f%%f/_{é‘i‘:}é"‘ o TELEPHONE: (562) 436-2000 FAX: (415)981-0136

FAX: (562)436-7416

ANCHORAGE OFFICE SEATTLE OFFICE

101 EasT SUITE 3100
9TH AVENUE, SUITE 7A 1301 FIFTH AVENUE
ANCHORAGE, ALASKA 99501-3651 SEATTLE, WASHINGTON 98101
(ﬁ%/im,f’f : 202]]2]4) TELEPHONE: (907) 258-4110 TELEPHONE: (206) 622-3790
FAX: (907) 277-1894 FAX: (206) 343-9529

HONG KONG OFFICE
SUITE 1603
299 QUEEN’S ROAD CENTRAL
HONG KONG
TELEPHONE: (852)2854-1718
FAX: (852)2541-6189

www.kyl.com

Celebrating over fifty years of providing comperhensive legal service to marine industry.

N

G
S

\
\
\

f.
. 100
I'il\‘ (\.1‘: I’;f') I{,"I
\ 20 i o A
\’"D*u g

®
\.i/

Tai Chong Cheang Steamship Co. (H.K.) Ltd.
REFBM(TEE)BERAA

Suites 3002-04, 30/F., South Island Place, BEEETYIE 8 JE
8 Wong Chuk Hang Road, Wong Chuk Hang, South Island Place
Hong Kong. 30 f# 3002-04 =

el : (852) 2522 5171 TEEE 1 (852) 25225171

& Fax :(852) 2845 9307 {EE : (852) 2845 9307

SEAVIEW 137 Issue Spring, 2022 Journal of the Institute of Seatransport 5



Law Column - Limitation Of Liability For Parties Other Than Owners,
Charterers Or Managers: Who Is An "Operator" For The Purposes Of

The Limitation Convention?

Christopber Chan /Alex Kemp / Jenny Salmon

Hrw B Ty

Splitt Chartering ApS & Others v Saga
Shipholding Norway AS & Others [2021]
EWCA CIV 1880

The English Court of Appeal have considered
the meaning of the word "operator" under
the Limitation Convention. Narrowing
the meaning of the term, the Court held
that an "operator" must be involved in the
management or control of the vessel, and
not simply provide crew.

The Court of Appeal has handed
down its judgment in Splitt Chartering ApS
& Others v Saga Shipholding Norway AS
& Others [2021] EWCA CIV 1880 last week,
overturning the May 2020 decision of Sir
Nigel Teare in the Admiralty Court on the
meaning of "operator" for the purposes of
the Convention on Limitation of Liability
for Maritime Claims 1976 ("the Limitation
Convention" or "the Convention").

While it is well known that the
registered owner of a ship and a charterer
(including a slot charterer) can limit their
liability under the Limitation Convention in
accordance with the tonnage of the ship
in question, the Convention also allows
the "operator" of the ship to limit their
liability in the same way by including "the
owner, charterer, manager, or operator of
a seagoing ship" within the definition of
"shipowner" (see Article 1(2)). However,

there is no recognised definition of
"operator”.

The case concerned damage to a
submarine cable owned by Réseau de
Transport dElectricité ("RTE"), which
runs under the English Channel between
England and France. In late 2016, the
anchor of the dumb barge STEMA BARGE
IT dragged during a storm. At the time, the
barge had been anchored off Shakespeare
Beach near Dover and was supplying rock
armour for a project to rebuild damage
to the railway infrastructure in the area.
The rock armour was supplied by Stema
Shipping A/S ("Stema A/S"), who had
charterered the STEMA BARGE II from its
registered owners, Splitt Chartering ApS
("Splitt"). It was recognised that those two
entities, both part of the Mibau group
of companies, could limit their liability
under the Limitation Convention. Another
company in the same group, Mibau
Baustofthandel, had initially sought to limit,
but dropped its claim.

The proceedings centered around
a fourth company in the group, Stema
Shipping (UK) Limited ("Stema UK"), who
were not the owners or charterers of the
barge and did not have any formal role
in respect of the barge's management or
operation. However, Stema UK's personnel
operated the machinery of the barge whilst
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it was off Dover and were involved in
monitoring the weather and in the decision
to leave the barge at anchor during the
storm. Stema UK sought to limit under
the Limitation Convention on the basis
that they were an "operator" of the barge
following her arrival off Dover.

The Admiralty Court's Judgment in
2020

The then Admiralty judge, Sir Nigel
Teare, had held in the Admiralty Court
in Splitt Chartering ApS & Others v Saga
Shipholding Norway AS & Others [2020]
EWHC 1294 (Admlity) that Stema UK
was entitled to limit its liability as an
"operator" but that Stema UK was not a
"manager" of the barge. He concluded
that the ordinary meaning of “the operator
of a ship” includes the entity which, with
the permission of the owner, directs its
employees to board the ship and operate
her in the ordinary course of business.

The judge noted that although Stema
A/S was clearly the barge's "operator" prior
to arrival at Dover and retained a role as
"operator" while the barge was off Dover,
from the time of the barge's arrival off
Dover, Stema UK had a "real involvement"
with the barge, its employees not only
anchoring her but preparing her for lying
safely at anchor and, during discharge,
operating the barge’s machinery to ensure
that she was safely ballasted. The judge
observed that "[n]Jo personnel of Stema A/
S were on board; only personnel of Stema
UK" (para. 110).

The Judge then asked himself whether
it could fairly be said that Stema UK was
the operator of the barge off Dover (in
which case it could limit its liability), or
whether Stema UK merely assisted Stema
A/S to operate the barge (in which case it
could not limit its liability). He held that:

"Although Stema A/S was the operator
of the barge in the sense of being its
manager I would not describe Stema UK
as merely assisting Stema A/S to operate
[the barge] off Dover in circumstances
where Stema A/S had no personnel present
able to operate [the barge] off Dover. The
necessary operation of [the barge] was in
fact performed by Stema UK alone, sending
its personnel on board to do what was
necessary" (Paragraph 120).

As a result, the term "operator"
was given a wide meaning. While it was
recognised that there can be more than
one "operator" for the purposes of the
Convention, the Admiralty Court's judgment
meant that a party with no formal role
involved in providing limited services to
a ship for a limited time in a particular
location might also be able to rely on the
limitation protection of the Convention as
an "operator".

RTE's Appeal to the Court of Appeal

RTE’s first ground of appeal was
that the Admiralty judge was wrong in
construing “the operator” of a ship in the
Limitation Convention to include the entity
which, with the permission of the owner,
directs its employees to board the ship
and operate her in the ordinary course of
business in this way.
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Delivering the lead judgment, Lord
Justice Phillips first noted Longmore LJ's
summary at paragraph 10 of The CMA
Djakarta (CMA CGM SA v Classica Shipping
Co Ltd [2004] EWCA Civ 114) that, when
construing an international convention
such as the Limitation Convention, the duty
of a court is to '/...] ascertain the ordinary
meaning of the words used, not just in their
context but also in the light of the evident
object and purpose of the convention. The
Court may then, in order to confirm that
ordinary meaning, have recourse to what
may be called the travaux préparatoires
and the circumstances of the conclusion of
the convention'.

In the absence of previous authorities
on the meaning of "operator" for the
purposes of the Limitation Convention,
the Court of Appeal considered the
official records of the negotiations for
the Convention (that is, the "travaux
préparatoires"), which revealed that a
proposal that limitation protection should
extend to include “all persons rendering
services in direct connection with the
navigation, management or the loading,
stowing or discharging of the ship”, had
been rejected by majority vote of the
contracting parties.

The other authority relied on by
the Court of Appeal was the judgment
of the Australian Federal Court ASP Ship
Management Pty Limited v Administrative
Appeals Tribunal [2006] FCAFC 23, which
concerned the meaning of the words
"operated by" in a maritime context for
the purposes of Australian legislation
concerning statutory compensation for
injuries. Lord Justice Phillips adopted the

Federal Court’s view in that case that the
mere provision of the crew for a vessel
does not mean the vessel is operated by
the provider.

Lord Justice Phillips then went on to
find (at paragraph 58) that:

"[...] the term “operator” must entail
more than the mere operation of the
machinery of the vessel (or providing
personnel to operate that machinery) [...].
The term must relate to “operation” at
a higher level of abstraction, involving
management or control of the vessel, or else
[...] categories of service providers would
be included notwithstanding their express
exclusion by the contracting parties as
revealed in the travaux préparatoires.”

Applying this to the facts of the
present case, the Judge held that Stema
UK’s actions were for, on behalf of and
supervised by Splitt and Stema A/S. To
the extent that any of them amounted
to operating the barge, he considered
that those actions were plainly by way
of assistance to Stema A/S in its role as
operator, not by way of becoming a second
or alternative operator or manager.

Analysis

As a result of the Court of Appeal's
judgment, the meaning of "operator" has
been restricted to those who also have a
degree of management or control over the
vessel in question. While there can be more
than one "operator", the judgment notes
that an alleged second operator may in fact
be providing assistance to the undoubted
operator, and that the Court should not
readily find that there is more than one
operator.
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The judgment confirms that not all
those involved in providing services to
ships will be able to limit their liability
under the Convention. While there can
be more than one owner, charterer,
manager or operator for the purposes of
the Convention, this latter category is not
to be construed widely as a "catch all".
Instead, the entities entitled to rely on the
protection of the Limitation Convention
remain a select group.

The authors of this article, Alex
Kemp and Jenny Salmon, acted for the
successful Appellants, Réseau de Transport
d'Electricité.
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[2] EEE AL B A = R i
B AT ] — 5 o

[3] [JALFE - B o g 0 T EE]
CROK Bl 55 (R E Rl i,
JFX e

[4] Article 80 (Special rules for volume
contracts) 1. Notwithstanding article
79, as between the carrier and the
shipper, a volume contract to which this
Convention applies may provide for
greater or lesser rights, obligations and
liabilities than those imposed by this
Convention.

[5] IS FAM G ANy %25 B E R A
HEH » IR HT 2278 5 (T I
Pra A& EIEFFHK -

(6]  FEH < FH 5 R HH R T A

==
=

[7] ‘Chartering and Shipping Terms” by J.
Bes, vol. IlI, 1975, p. 62. & “Dictionary
of Marine Insurance Terms~ by R.H.
Brown, 4th Ed, 1973, p. 348.

[8]  EEAHAED RS I AT T eI
B

[9]  BIE r 7 ZAFIRIENE ~ 2R i
BRH AN -

[10]  BIA1% Rt Bk I &~ B HEE R

E BRG] °

[11] HIRFFEENAE - KRR AL
FEEREGRT R 1R — 1B A, - FZE A
i BL AL — AZET I LIEIE -

[12] PIATHE I 2 EE P2 B T1ett
Rigdf - IR B HHERATTTEA
HOHF °

[13] Article 1V bis of Visby Amendments
“I. The defences and limits of liability
provided for in these Rules shall apply in
any action against the carrier in respect
of loss or damage to goods covered by
a contract of carriage whether the action

be founded in contract or in tort.”

[14] Article 64 (action for indemnity), (b)
of Rotterdam Rules & Article 20
(limitation of actions).

(L 2058 > TEA )

SEAVIEW 137 Issue Spring, 2022 Journal of the Institute of Seatransport 17



7

\

5
800>

&

Maritime Law Firm

Contentious Non-contentious

Insurance covers — H&M / P&I / FD&D o Ship Building
Carriage of goods-damage / short or non or mis-delivery ¢  Ship Finance
Charterparty- demurrage / wrongful delivery / unsafe berth ¢ Sale of ship
Defence to personal injuries by crew / stevedores o Ship Registration

UM T EE5HE 338 JRdtig 0 26 EF =
26F, CNT Tower, 338 Hennessy Road, Wanchai, Hong Kong
Tel: (852) 3590 5620 Fax: (852) 3020 4875 E-mail: info@brendachark.com Website: www.brendachark.com

B EEREE LA
BRENDA CHARK & CO

We have successfully represented substantial or state-owned shipowners, managers, charterers, P&I Clubs, hull
underwriters and other related intermediaries in the shipping industry. The cases that we have handled include:

Others

Employment Issues

Landlords & Tenants

Tracing of Trust Funds

Enforcement of Awards & Judgments
Defending claims arising from cyber crime
Defending import & export related offences

J

T 2 M OX A KR oA 9

Grand Seatrade Shipping Company Limited

3107 Alexandra House, EBRIRIEITE 16-20 57
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E-commerce and COVID-19 Outbreak in Japan

Tomoya Kawasaki

In Japan, COVID-19 began to spread
in January 2020. The first infection case
was identified on January 16, 2020. As
of August 2021, Japan had experienced
rapid outbreaks four times (April-May
2020, July—August 2020, November 2020—
February 2021, April-June 2021, and July to
date, 2021). In the first event, a maximum
of 720 cases per day were identified
throughout Japan, and the first state of
emergency (SOE) was declared from April
7, 2020, until May 25, 2020. During this
declaration, teleworking, online classes,
and refraining from out-of-home trips,
among others, were strongly requested by
the government without any corresponding
legal challenges, which was different from
most foreign countries. For example, there
was a decrease in approximately 85% of
people near Tokyo station in April-May
2020, measured annually, while the volume
of parcel deliveries increased by 11.6%
annually in the fiscal year 2020. The second
and third outbreaks were more serious,
with a maximum of 1,605 and 7,882 cases
per day, respectively. During these periods,
the number of people near Tokyo station
decreased by approximately 50%, and 40%,
respectively.

The COVID-19 outbreak also caused
major changes in the values and lifestyles
of people, such as a decrease in outdoor
trips. A significant drop in activity levels
in Tokyo, especially for leisure activities
and eating out, was observed. Regarding

consumers’ shopping behavior in Japan,
many consumers utilized e-commerce
instead of physical stores. In June 2020,
e-commerce usage in the country increased
by 10.8%, while retail sales decreased by
13.4% annually. Suppose e-commerce
becomes the “new-normal” shopping
mode, the number of physical retail stores
will eventually decrease. Additionally,
the penetration ratio of teleworking has
drastically increased than before COVID-19:
67.3% of Japan-based companies enforced
teleworking in June 2020 when the first
SOE was declared. During that time,
most universities in Japan were closed
to students, who were then forced to
take online classes from home. These
students are one of the main contributors
to e-commerce. Suppose telework and
online classes continue in the post-corona
era, trips to physical retail stores will
further decrease. The continuous use of
e-commerce triggered by the COVID-19
outbreak would significantly affect future
transport and logistics planning. The
shift from physical stores to e-commerce
will decrease shopping trips. In contrast,
logistics-related trips such as deliveries
would significantly increase, requiring
changes in logistics policies such as
warehouses and logistics center planning,
and truck driver shortage issues, among
others. Thus, it is necessary to understand
the attitude toward e-commerce, which
significantly affects transport and logistics-
related trips for proper transport and
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logistics planning. Nevertheless, such
change in shopping behavior, including
choosing between e-commerce and retail
stores, would differ in terms of geographical
characteristics such as city size, population
density, and consumer attributes such
as age and income. The continuation of
e-commerce usage in the post-corona era
could change urban planning, including
transportation planning. According to the
Nationwide Person Trip Survey of Japan
in 2015, shopping-related trips account for
approximately 15% of the total number of
trips. Thus, a shift in shopping behavior
towards e-commerce would be a significant
factor influencing transport policies.
Besides, the intentions toward the use
of e-commerce differ among individuals
and change over time. The COVID-19

pandemic has changed people’s lifestyles
(e.g., stay-at-home duration and shopping
behavior) and psychological state (e.g.,
intention towards the use of e-commerce)
immediately after the pandemic. Some
lifestyle and psychological states may not
revert to their pre-pandemic state. Thus, it
is important to understand the reasons for
using e-commerce by individuals, grouped
by chronological changes in the intention
to use e-commerce in multiple periods.
Therefore, it is important to conduct
continuous surveys related to COVID-19
outbreak.

(Tomoya Kawasaki: The University of
Tokyo)
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The Relationship between Lettered Rules and
Numbered Rules in York-Antwerp Rules

Rocky Siu

Purpose and scope

The York-Antwerp Rules, that is,
the Glasgow Resolution 1860, have only
numbered rules. It is a set of rules which
deals with specific situations. It was not
until the York-Antwerp Rules 1924 that the
lettered Rules were introduced, which state

the general principles of general average.

When there is a potential general
average, provided that the York Antwerp
Rules apply, it is important to identify
which rule, or set of rules, are applicable
to the situation in order to determine the
properties involved, their contributory
values, the amount allowed in general
average and whether there is any made
good. The relationship between the lettered
Rules and numbered Rules plays a critical

part in such an exercise.

While the Rule of Interpretation seems
to provide an immediate answer to the
relationship between lettered rules and
numbered rules, the result of its application
to any specific situation is not as simple as
it first appears. The purpose of this article
is to demonstrate the relationship between
the lettered Rules and numbered Rules and

its effect and implication.

Rule of Interpretation

In the York-Antwerp Rules 2016, the

Rule of Interpretation reads as follow,

‘In the adjustment of general
average the following Rules shall apply
to the exclusion of any Law and Practice
inconsistent therewith.

Except as provided by the Rule
Paramount and the numbered Rules,
general average shall be adjusted according
to the lettered Rules.’

The Rule of Interpretation was
introduced since 1950. There was no
material change in its wordings. The
only change which has been made since
the York-Antwerp Rules 1994 is the

introduction of the Rule Paramount.

When the lettered rules, which
state the general principles of general
average, were introduced in 1924, the
set of rules did not mention about the
relationship between the lettered rules and
the numbered rules. It is for the purpose
of bringing in international uniformity in
the laws and practices of general average
which introduced the lettered rules. The
rules before 1924, which had no lettered
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rules, were described by G. Hudson and M.
Harvey in their book that ?hese rules were
numbered in no particular sequence and
could not be said in any way to comprise a

code of general average.’

The relationship between lettered
rules and numbered rules soon became a

critical issue in the case The Makis’.
The Makis and ‘The Makis Agreement’

The Makis was loading at the port of
Bordeaux. During that time the foremast of
the ship broke and fell on the main deck
which caused a derrick to fall into and
damaged the cargo hold. The damage was
then repaired and the ship proceeded to
her destination. It should be noted that the
ship and cargoes were not in peril during
the stay in the port of loading. There was a
second casualty during the voyage and the
ship was being put into a port of refuge,
however that is not related to the purpose
of this article in explaining the relationship

between lettered rules and numbered rules.

The issue on the first casualty
was whether the expenses (wages and
provisions of master, officers and crew, etc)
incurred during the repair of the ship for
the safe prosecution of the voyage (while
the ship and cargoes were not in peril)
should be allowed as general average.
It was held by Roche J. that ‘none of the
above mentioned items of expenses incurred
at the port of Bordeaux in connection with
the first casualty came within Rules X., XI.

or XX. of the York-Antwerp Rules 1924,
and therefore they were not recoverable
in general average, because they were not
incurred for the common safety for the
purpose of preserving from peril the property
involved in a common maritime adventure,
and Rule X did not apply to a case of
the repair of accidental damage and the
shifting of cargo thereby caused where the
ship was in no danger.’

The decision in the case is closely
related to the construction of the York
Antwerp Rules made by Roche J, and
Roche J. opined that ‘the Rules in the first
place lay down the general principles which
are to apply, and then deal with specific
cases, not by way of mere illustration, but
in order to make certain what the Rules
provide with regard to those specific cases.
The Rules must be read together and as a
whole, and, not as two codes one of which

may contradict the other.’

If Rule X could be applied without
the operation of Rule A, the expenses at
the port of refuge/loading could probably
be allowed as general average which
enable repairs to be affected that are
necessary for the safe prosecution of the
voyage. However, Roche J. ruled that both
of Rule X and Rule A must be applied
together, which in his view is the correct
construction of the York Antwerp Rules,
and thus the expenses in port of loading
(Bordeaux) were disallowed by Rule A as
both the ship and cargo were not in peril

when the expenses were incurred.
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It is commented in Lowndes that ‘it
was clearly the intention of the framers
of the 1924 Rules, and of the Stockholm
Conference which adopted them, that all
cases provided for by the numbered Rules
should be considered as general average,
and that the lettered Rules laid down the
general principles to be applied in those
cases not specifically covered by the

numbered Rules.’

The decision in The Makis was not
welcomed by the British shipowners and
underwriters, and an agreement was made
by them, known as the ‘Makis Agreement’,
as follows,

‘Except as provided in the numbered
Rules 1-23 inclusive, the adjustment shall
be drawn up in accordance with the
lettered Rules A to G inclusive.” The Makis
Agreement formed the backbone of the

Rule of Interpretation.

Whether numbered Rules are
exceptions

There is a view that the numbered
Rules are exceptions to the general
principles of general average, that is,
the lettered Rules. John Macdonald
described the numbered Rules as ‘a series
of exceptions to the wider principles of

general average.’

Although it is generally accepted that
numbered Rules are treated as exception, it
should be borne in mind that the numbered

Rules pre-dated that lettered Rules. At the
beginning of the York-Antwerp Rules (The
Glasgow Resolution), there were only
numbered Rules and not until 1924 that
the lettered Rules were introduced. If the
numbered Rules were truly exception, it
means that the exception exists earlier than

the principle.

In addition, the York-Antwerp Rules
are a set of practical rules which deal
with general average with the aims of
gaining international uniformity in practice.
Unavoidably there are compromises
between the nations, which have different
principles in general average, in order to
agree on a set of rules which is acceptable
to all. As a result, the York-Antwerp Rules
settled somewhere in between the ‘common
safety’ and ‘common interest’ approaches
of the general average. For example, if
expenses at port of refuge allowed under
Rules X and XI for safe prosecution of the
voyage are treated as exception, such view
may overlook the fact that such expenses
were justified under the ‘common interest’

approach.

It has long been agreed that sacrifice
and expenditure made or incurred under
numbered Rules are directly allowed as
general average. So, rather than saying
that numbered Rules are exceptions, it is
perhaps better to treat lettered Rules as
principles facilitating and expanding the
general average to situations which are not

directly deal with by the numbered Rules.
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Rule G, Rule XVI and Rule XVII

The first example is about the amount
to be made good for cargo loss and/or
damage and contributory value of cargo.
These items are within the domain of both
Rule G and Rule XVI & XVIL.

In Rule G, it stated that ‘general
average shall be adjusted as regards both
loss and contribution upon the basis of
values at the time and place when and
where the common maritime adventure
ends.’

In Rule XVI a(i), it stated that ‘the
amount to be allowed as general average
Sfor damage to or loss of cargo sacrificed
shall be the loss which has been sustained
thereby based on the value at the time of
discharge, ascertained from the commercial
invoice rendered to the receiver or if there
is no such invoice from the shipped value.
Such commercial invoice may be deemed
by the average adjuster to reflect the value
at the time of discharge irrespective of the
place of final delivery under the contract of
carriage. There is similar provision in Rule
XVII a(i) in determining the contributory
value of cargo.

It is obvious that there are different
provisions from Rule G and Rule XVI &XVII
when dealing with the amount to be made
good and contributory value of cargo. If
the value is determined according to Rule
G, such value is potentially affected by the
fluctuation of the market because the basis
of the value is the time and place that the

adventure ends. While it is totally equitable
that the value should be determined at the
time and place that the adventure ends
because that is when and where the right
of contribution are crystallised, it may bring
practical difficulties in determining such

value in practice.

With the operation of Rule of
Interpretation, such value is determined by
Rule XVI & XVII, rather than by Rule G,
and being ascertained by the commercial
invoice rendered to the receiver or the
shipped value if no such invoice. In
addition to free from market fluctuation,
the use of value based on the commercial
invoice may reflect the value of the cargo
at the destination rather than at the port
of discharge where the adventure ends, in
the case of multimodal transport, which
probably is a higher value. The purpose
of using the commercial invoice value
is to reduce expense and delay in the

adjustment process.

However, the first part of the Rule
XVII a(i) stated that he contribution to a
general average shall be made upon the
actual net values of the property at the
termination of the common adventure...’,
which emphasized that the principle
in Rule XVII align with Rule G. The
commercial invoice value is used, as a
means, to ascertain the contributory value
at destination. If the invoice value is
wrongly declared, then such situation is
being dealt with Rule XIX, which is out of

the scope of the article.
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It has been pointed out by Lowndes
that ‘the Rule of Interpretation requires
that the numbered Rules shall override
the lettered Rules only to the extent that
there is inconsistency between them in
any particular case. It should not be
assumed that inconsistency exists, and an
attempt should be made to reconcile all the
provisions of the Rules so far as possible.’
The Alpha is a good illustration of this
point.

The Alpba, Rule A and Rule VII

In The Alpha, the vessel, which is a
tanker with mixed products, ran aground
on a sand bank in the River Zaire. General
average sacrifice and expenditures were
made and incurred, including the use of
her own propulsion to refloat the vessel.
During the refloating, the vessel was further
damaged and was treated as a constructive
total loss. A clause in the guarantee
required that the general average was to
be adjusted in accordance with the York
Antwerp Rules 1974. It was argued by the
defendant cargo owner that the master’s
behaviour was unreasonable, which did
not fulfill the requirement of Rule A, and
could not amount to general average act.

The Rule VII stated that ‘Damage
caused to any machinery and boilers of a
ship which is ashore and in a position of
peril, in endeavouring to refloat, shall be
allowed in general average when shown
to have arisen from an actual intention
to float the ship for the common safety at
the risk of such damage...” There is no
explicit requirement of reasonableness in

Rule VII, if reasonableness is a necessary
requirement, it must be imported from Rule
A.

It was held by Hobhouse J that
‘the true construction of Rule VII of the
York Antwerp Rules did not contain an
implicit requirement that damage should
be reasonably caused. Following the Rule
of Interpretation, Rule VII as a numbered
as opposed to lettered rule, overrode the
general principle requiring reasonableness
in Rule A. The claim to general average was
established once the general average act
had qualified under Rule VII. The damage
to the ship was the result of the general
average act, namely the attempt to refloat
which involved the risk of damage to the
engines. The general average sacrifice was
the resulting engine damage caused by the
intention to refloat. The master’s conduct
could not be construed as an intervention
which raised an issue of causation between
the sacrifice and the resulting damage.’
In addition, it was held that Rule C and
Rule E remained applicable while Rule A
did not. So, the numbered Rules overrides
the lettered Rules only to the extent that
there is conflict between the Rules, but not
beyond that point.

It was commented in Lowndes that,
as a matter of construction, the decision
in The Alpha is correct. However, the
decision of The Alpha was probably the
direct trigger of the Rule Paramount. In
the Sydney Conference 1994, the majority
view is that there should be a requirement
of reasonableness in all claims, no matter
based on numbered Rules or lettered Rules.
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Rule Paramount

The Rule Paramount stated that ‘n
no case shall there be any allowance for
sacrifice or expenditure unless reasonably
made or incurred.’ The effect is that
both lettered and numbered rules are
now subject to the same requirement of
reasonableness.

The York Antwerp Rules with the
Rule Paramount is described by G. Hudson
as a three-tiered hierarchy within the Rules.
On the top of the system are the Rule of
Interpretation and Rule Paramount. The
middle tier is the numbered Rules, and the
bottom tier is the lettered Rules.

If The Alpha were to be decided
under the 1994 Rules, the application of
Rule VII would subject to the requirement
of reasonableness. However, it should
be noted that if it is the 1974 or earlier
version of the York Antwerp Rules were
incorporated in the contract of carriage, the
Rule VII, as well as other numbered Rules,
are not subject to the Rule Paramount.

Conclusion

The relationship between numbered
Rules and lettered Rules are mainly
governed by the Rule of Interpretation. The
requirement of reasonableness is imposed
to both numbered Rules and lettered Rules
by the Rule Paramount if York Antwerp
Rules 1994 or later version is being
incorporated into the contract of carriage.
While lettered Rules state the principles of

general average, numbered Rules are not
exceptions, but are Rules directly applicable
to specific situations. The numbered Rules
override the lettered Rules only to the
extent that there is inconsistency.
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