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Court reconciles court jurisdiction and arbitration agreements
Melford Capital Partners (Holdings) LLP and otbers v. Frederick

Digby [2021] EWHC 872 (Ch)

INCE & CO HK

The Court has stayed a counterclaim
against two claimants, finding that the
counterclaim against the first claimant was
subject to an exclusive jurisdiction clause
in favour of the Guernsey courts, and the
counterclaim against the second claimant
was within the scope of an LCIA arbitration
agreement. In so doing, the Court had to
decide whether the arbitration agreement
was inoperative because of the presence in
the contract of an exclusive jurisdiction
clause in favour of the English courts, and
whether the right to invoke the arbitration
agreement had been waived by the issue of
the English proceedings. The answer to both
questions was no.

The proceedings concerned a
partnership dispute in a real estate
investment business. The first claimant
(Holdings), a Guernsey partnership
governed by a limited liability partnership
agreement (Holdings LLPA), and the second
claimant (MCP), an English partnership also
governed by a limited liability partnership
agreement (MCP LLPA), purported to expel
the defendant (FD) from those partnerships.

The Holdings LLPA was governed
by Guernsey law and contained an
exclusive jurisdiction clause in favour of
the Guernsey courts. The MCP LLPA was
governed by English law and contained
both an exclusive English jurisdiction clause

in favour of the English courts and an LCIA
arbitration clause in the following terms:

"27.2. The parties irrevocably agree
that the courts of England have exclusive
Jurisdiction to settle any dispute or claim
that arises out of or in connection with this
agreement.

28. Any dispute arising out of or in
connection with this agreement, including
any question regarding its existence,
validity or termination, or the legal
relationships established by this agreement,
shall be referred to and finally resolved by
arbitration under the Rules of the London
Court of International Arbitration, which
Rules are deemed to be incorporated by
reference into this clause”.

The claimants excluded FD from the
partnerships and got an injunction from the
English Court restraining him from, among
other things, using confidential information
or calling a meeting of investors. FD was
also required to return a laptop. The
claimants then filed particulars of claim for
breach of confidence, injunctions in similar
terms to those obtained on an interim
basis and damages. FD filed a defence and
counterclaim, alleging among other things
that he had not been validly expelled,
that he had not breached confidence and
had full right to access the documents in
question. Holdings and MCP both sought

SEAVIEW 134 Issue Summer, 2021 Journal of the Institute of Seatransport 3



to challenge the English Court’s jurisdiction
in respect of the counterclaims. They
argued that FD’s counterclaim against
Holdings was subject to the Guernsey
Court jurisdiction clause and that the
counterclaim against MCP fell within the
scope of the LCIA arbitration agreement.

Holdings then issued proceedings in
the Guernsey courts under the Holdings
LLPA, seeking a declaration that FD was
no longer a member of Holdings. Holdings
and MCP also commenced LCIA arbitration
proceedings against DF under the MCP
LLPA seeking relief in relation to FD's
membership of MCP and the mechanism by
which his share in MCP was to be bought
out following his expulsion.

The Court considered:

e  Whether FD should be held to the
Guernsey jurisdiction clause and the
LCIA arbitration agreement to have
disputes litigated in Guernsey or by
arbitration, respectively.

e If FD should be prevented from
continuing with the counterclaim
brought in response to the
proceedings issued by the claimants
in the English Court.

The Court found in favour of the
claimants. The English courts will uphold
a jurisdiction agreement and keep the
parties to their bargain unless strong reason
is shown otherwise. Further, the law's
policy of upholding arbitration agreements

provides a strong impetus not to read a
concurrent provision for English court
jurisdiction as removing disputes from the
scope of an arbitration agreement. Rather,
the court jurisdiction clause should be
interpreted as vesting the English Court
with supervisory jurisdiction over the
arbitration and a residual jurisdiction if the
parties were to dispense with arbitration.

The Court stated that the scope of
the English proceedings initiated by the
claimants was limited. The injunctions
sought were interlocutory in character
and it was unlikely that the issue of the
confidential nature of the documents
in question would justify continued
litigation. The counterclaim sought
to widen the dispute and the matters
raised in the counterclaim fell within the
arbitration agreement or the Guernsey
court jurisdiction clause. By issuing the
English proceedings in order to obtain
urgent injunctive relief, the claimants
had not waived their right to rely on
the Guernsey jurisdiction clause or the
arbitration agreement. On the facts also,
there had been no submission by the
claimants to the English Court's jurisdiction
in relation to the counterclaim. The Court
added that to litigate the matters raised
in the counterclaim in the English Court
risked an undesirable fragmentation of
the proceedings. Accordingly, Holdings
was entitled to a stay of the counterclaim
against it. There was no strong reason why
the Guernsey jurisdiction clause should not
be enforced.
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Further, the LCIA arbitration
agreement was not inoperative and the
Court would give effect to it. The wording
of the arbitration agreement was broad in
scope and extended to the matters raised
in the counterclaim. The Court should not
disregard a clause designed to ensure that
sophisticated business people, engaged in
the business of investment funds, could
resolve their disputes by arbitration as
provided for in their principal commercial
agreement. The Court rejected an argument
that the counterclaim could not be a
“matter” for the purposes of s. 9 Arbitration
Act 1996. In addition, the fact that Holdings
and MCP had brought the limited and
targeted injunction proceedings did not
prevent them from relying on s.9. There
had not been any waiver of the right to
invoke the LCIA arbitration agreement, nor
had there been a clear and unequivocal
election to submit to the jurisdiction of the
English Court. No steps in the counterclaim
proceedings had been taken. The English
Court jurisdiction clause would, as
necessary, be given effect to by means of
the English Court's supervisory jurisdiction
over an arbitration initiated under the
LCIA arbitration agreement. In conclusion,
the counterclaim against MCP should be
stayed.

Comment

The judgment provides a helpful
review of the English authorities relating to
interpretation of dispute resolution clauses
that contain both an arbitration agreement
and a choice of court clause. The decision

also contains a useful reminder that a
counterclaim can be an independent
"matter", for the purposes of section 9(1)
AA 1996.

INCE & CO HK
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UNDERSTANDING IMO’s LATEST EMISSION CONTROL MEASURES

** CARBON INTENSITY INDICATOR™**

Harsbvardban Bbave

While the International Maritime Organization (IMO) is expected to adopt an
Annual Efficiency Rating (AER) mechanism for reducing CO2 emissions by shipping,
we find that this measure may not only be ineffective, but may even result in an
increase in emissions for the same cargo transportation work done.

IMO has set ambitious targets to reduce carbon dioxide (CO2) emissions compared to

2008 levels:

o 40% reduction in CO2 emissions per transport
work by 2030

e 70% reduction in CO2 emissions per transport
work by 2050

° 50% reduction in total annual GHG emissions
from international shipping by 2050

Transport work is taken to mean cargo volume
carried multiplied by distance over which the cargo
is carried, while CO2 emissions are a direct multiple
of fuel consumed.

Over the last few years, two methods have been
proposed to achieve this reduction and both are
likely to be adopted within 2021 to be implemented
in 2023. These are CII (Carbon Intensity Indicator)
and EEXI (Energy Efficiency for Existing Ships).

Carbon Intensity Baseline
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In June 2021, IMO is expected to choose the Annual Efficiency Rating (AER) as the
metric for carbon intensity to measure carbon emissions per transport work. AER uses the

ship’s deadweight capacity multiplied by miles travelled as a proxy for transport work,

whereas the Energy Efficiency Operational Indicator (EEOD) (the industry-standard carbon

intensity indicator until now) is based on actual transport work (actual cargo volume carried

multiplied by miles travelled).
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How will CII (AER) work?

If, as expected, IMO chooses the AER as the metric for carbon intensity, carbon intensity
is calculated as the fuel consumed by the ship multiplied by a constant C divided by the total
miles travelled by the ship, multiplied by the cargo carrying capacity (deadweight) of the
ship.

For a ship with deadweight D which consumed X tons of fuel throughout a year and
steamed for N miles in the year, the actual CII achieved in that year will be calculated as:

Ci=XxO/MxN)
For fuel oil, the constant C is 3.114 x 106grams CO2 emission per ton fuel consumed.

This will be compared against the estimated CII for the same size of ship in 2008. 2008
emission levels for ships have been estimated as a function of the ship’s deadweight tonnage
(the ship’s cargo carrying capacity). For bulk carriers less than 279,000 deadweight, this is
estimated as:

6014 x dwt-0.626

So a bulk carrier of 70,000mt dwt is assessed as having a CII of 5.57 (6014 x 70000A-
0.620) in 2008 and would need to achieve a CII of 3.34 in 2030 (which would be calculated
by the actual fuel consumption and actual steamed miles in 2030) to meet the target of

reduction of 40% over 2008 CII

The reduction is to be phased in from 2023, with expected targets tightening from about
23% reduction in 2023 to 40% reduction in 2030. The exact targets are yet to be decided.

However, practically, these reductions may not materialize considering the following
factors:

A. Ballast voyages (voyages without cargo):

The CII (AER) calculation only takes into account the cargo carrying capacity of the ship
and not the actual cargo carried by the ship.

In reality, many ships (bulk carriers, tankers, etc.) do not carry cargo all the time, as they
have to proceed to their next loading port after the last cargo is discharged. These are called
ballast voyages.

Let us consider two bulk carriers of 70,000mt deadweight. Both ships steamed for 250
days in the year consuming similar fuel (say 20 tons per day x 250 days = 5000 tons of fuel)
and did similar speeds (say 10 knots x 24 hours x 250 days = 60,000 miles).

The CII of both ships would be 3.71, which means that both ships were equally efficient
for the same transport work.

8 SEAVIEW 134 Issue Summer, 2021 Journal of the Institute of Seatransport



However, if ship A was loaded for 80% of these voyages (as the operator was able to
load cargoes closer to the ship’s last discharge ports) while ship B was loaded only 50% of
the time (say going back to the same load port every time), then in practice ship B was less
efficient. However, this is not reflected in CII (AER) metrics.

Moreover, empty ships can do more speed for the same fuel consumption. So when we
consider the above two ships with a 0.5 knot higher speed when without load, the AER of
the ship which sailed empty longer is lower.

Ship A Ship B
Deadweight 70,000 70,000
Steaming days 250 250
Loaded %age 80% 50%
Loaded days 200 125
Loaded speed 10 10
Loaded distance 48000 30000
Loaded fuel consumption per day 20 20
Loaded fuel consumption total 4000 2500
Ballast days 50 125
Ballast speed 10.5 10.5
Ballast distance 12600 31500
Ballast fuel consumption per day 20 20
Ballast fuel consumption total 1000 2500
Total distance 60600 61500
Total fuel consumption 5000 5000
chi 3.67 3.62

Thus, applying AER, the less efficient ship, which carried less cargo, actually fares better
than the ship which carried more cargo in the year.

Taken to the extreme, this means that two ships carrying cargo one way each (say
one ship carrying cement from China to Australia and returning empty while the other ship
carries iron ore from Australia to China and returns empty) will be considered more efficient
individually than a single ship carrying both cargos back to back.

If other means to meet the CII target are not effective, ship owners may insist that their
ships conduct a minimum number of ballast steaming days to meet their CII (AER) targets.

B. Maximising of cargo lift

As we have mentioned earlier, a ship carrying less cargo consumes less fuel than when
she carries cargo to her full capacity.

A ship which is loaded to 80% of its cargo capacity would consume roughly 90% of the
fully loaded fuel consumption.

If other means to meet the CII (AER) target are not effective, ship owners may insist on
restricting the cargo volume loaded their ships in order to meet their CII (AER) targets.

SEAVIEW 134 Issue Summer, 2021 Journal of the Institute of Seatransport 9



C. Time at anchor

Ships often spend time at anchor after arriving at port whether loaded or empty until
their berth is available. Berths are allotted to ships on first-come-first-served basis, hence
the ship must arrive at a port, declare her arrival and then wait until earlier ships berth and
complete their cargo operations. These anchorage periods can extend up to several weeks
depending on congestion in the port. The waiting ship may be loaded (waiting to discharge
cargo) or empty (waiting to load).

As the ship is not moving, the fuel consumption is very low when at anchor. Our
70,000mt ship may consume only 1.5 tons per day at anchor. However, this period does not
add any distance to the CII calculations, and prolonged periods at anchor would cause an
exponential rise in the CII. Let us consider two similar ships performing the same voyages,
but one ship stays at anchor while the other continues steaming unproductively around the
port waiting for her turn to berth. So while ship A spends 35 days at anchor and burns 1.5mt
fuel per day while adding no miles, ship B spends those 35 days steaming around the port (28
days additional loaded steaming and 7 days’ additional ballast steaming), consuming 20 tons
of fuel per day but adding unproductive distance covered.

A ship which carries the same amount of cargo between the same ports, but continues
moving instead of remaining stationary, achieves better CII despite actually consuming more
fuel than a ship which arrives port, drops anchor and waits her turn for berthing

Ship A anchored 35 Ship B did not anchor,
days, waiting 28 days | but steamed after
in loaded condition arrival, 28 days extra in
and 7 days in ballast loaded condition and 7
days in ballast

Deadweight 70,000 70,000

Steaming days 250 285

Loaded %age 80% 80%

Loaded days 200 228

Loaded speed 10 10

Loaded distance 48000 54720

Loaded fuel consumption per day | 20 20

Loaded fuel consumption total 4000 4560

Ballast days 50 57

Ballast speed 10.5 10.5

Ballast distance 12600 14364

Ballast fuel consumption per day | 20 20

Ballast fuel consumption total 1000 1140

Total distance 60600 69084

Days at port 20 a0

Consumption per day in port 2.5 2.5

Total port consumption 200 200

Days at anchor 35 0

Consumption at anchor 1.5 15

Total anchor consumption 52.5 0

Total fuel consumption 5252.5 5900

ch 3.86 3.80
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If other means to meet the CII target

are not effective, ship owners may insist

on steaming aimlessly instead of waiting at

anchor in order for their ships to meet their

targets.

In summation, in order to meet
their CII targets under an AER-based
mechanism, ship owners may feel
compelled to adopt measures that
actually reduce efficiency and increase
fuel consumption for the same cargo
carried.

For container ships, assessing actual
cargo carriage is challenging, while they
rarely are without cargo or spending time
at anchor. Hence, The CII (AER) method
is likely to be more effective for container

trade.

For ships like bulk carriers, the EEOI
index could be used to measure CII as an
alternative to AER. EEOI uses actual cargo
carried instead of cargo capacity for the
calculations and would incentivize ship
owners to be more efficient by reducing
unproductive ballast steaming and steaming
without loading to full capacity. For these
vessels, EEOI would be more appropriate
and more effective to achieve actual

emission intensity reductions.

IMO is likely to choose the AER
method because it lacks the necessary
historical cargo data (which has not been

disclosable under mandatory IMO and

EU data collection schemes) with which
to calculate the EEOI carbon intensity for
the 2008 baseline year. We hope this will
change.

(Harshvardhan Bbave: Director — Fleet,
with Pacific Basin Shipping, Hong Kong.)
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Having confronted risks of legal
litigation in relation to maritime trade, ship’s
managers should comprehend content of
legal responsibility associated in shipping
operation, and put risk control in place with
mariners, to protect all stakeholders’ interests,
so that the industry can bring forward
professionally in long run. This article does
not aim for discussion of legality of maritime
laws, but focus on how ship’s managers
should pay attention in their practice legally
in ship management.
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Sailing Over Trouble Waters

Stepben LI

An online seminar was delivered to
the members of the The Chartered Institute
of Logistics and Transport in Hong Kong
on May 18 2021.

This seminar was about the grounding
incident of the container ship M.V. “Ever
Given” in the Suez Canal. It was divided
into 3 parts. The first part introduced
the background of the incident and few
nautical terms whilst the other two parts
discussed the possible cause(s) of this
grounding incident and the duties and
financial liability of a ship’s pilot.

Part1

Between March 23 and 29, 2021 the
Suez Canal was blocked after the accidental
grounding of M.V. “Ever Given”, a Golden
Class 20,000 TEU container ship, on the
morning of March 23 at about 0744 local
time. The 400-metre-long (1,300 ft) vessel
was buffeted by strong winds and ended
up wedging itself across the waterway,
bow and stern stuck in the canal bank,
which prevented other vessels from passing
through that part of the Suez Canal.

The Suez Canal is one of the world's
busiest trade routes and the obstruction
had a significant negative impact on trade
between Europe and Asia and the Middle
East. On March 28, at least 369 ships were
queuing to pass through the canal. This
delayed an estimated $9.6 billion worth of

trade. On March 29, M.V. “Ever Given”?was
re-floated and moved to the Great Bitter
Lake for technical inspection, The Suez
Canal Authorities allowed shipping to
resume from 19:00 LT (17:00 UTC) on
March 29.

Some ship’s terms were introduced
such as beam, length overall and draught
denoting the width, length and immersed
part of a ship’s hull. Freeboard and air
draft were also explained: They represent
the hull part and the height of the vessel
above the waterline. For a ship at size
of M.V. “Ever Given”, particular attention
should be paid to its draft and the bank
suction effect when the ship is navigating
too close to the edge of the canal shore.

The size of M.V. “Ever Given” is
enormous at a length of 400 meters,
breadth of 59 meters and a draft of 15.7
meters. Measuring this container ship from
the keel to the top mast, the height would
be 60 meters; when it is compared to the
height of Sydney Opera House at only
65 meters. Therefore, one can imagine a
giant structure similar to the size of Sydney
Opera House navigating along the narrow
Suez Canal.

In addition, the deck containers were
piled as much as 10 tiers high with each
tier 8 feet tall. Together with the ship’s
freeboard this formed a large sail area such
that the navigation could be impaired due
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to the influence of a strong side wind.
The wind might have caused the ship to
set uncontrollably across the narrow canal
and run aground. The windage areas are
the areas exposed to the wind. These are
the areas of all ship structures and deck
containers above the waterline.

For calculating the windage areas we
need to know the wind forces acting on
the vessel. The formula for wind force
calculation on any structure is: Wind Force
= Pressure x Areas exposed to the wind.

Part 11

As ships in transit become bigger with
larger windage areas, the margin for error
when sailing through narrow waterways
like the Suez Canal becomes much smaller.
Larger ships displace more water and have
less of a gap between the hull of the ship
and the sides and bottom of the canal,
increasing the squatting and bank effects
and making the pilot's job even more
difficult.

In general, steering a ship is more
challenging than driving a car. Unlike the
tires of a car that grip the surface of the
road, a ship is afloat and has no brake as
does a car. Ships are at the mercy of wind,
currents and interaction in narrow water,
not always moving in the direction they're
pointed. Owing to the large momentum
it is difficult to make corrections quickly
when they veer off-course.

The causes of this incident are still
under investigation by the Suez Canal and
other Authorities, such as P&I Club and flag

state. One of the allegations was the strong
side wind caused the ship to set towards
the bank. A short video was displayed
at the seminar showing the movement of
M.V. “Ever Given” before grounding. The
video showed that the container ship was
influenced by the wind and the swinging
of the bow between starboard and port
side banks was observed shortly after it
entered the canal. The speed of the ship
was increased gradually to 13.7 knots. The
Rules of Navigation in Suez Canal stipulates
that the transit speed of a container ship is
only 16 km/ hour or 8.6 knots.

The M.V. “Ever Given” was grossly
over speeding before the grounding. It
is possible the pilot increased the speed
of M.V. “Ever Given” because the ship
set too much to the port side of the canal
bank due to strong wind. Increasing the
speed might give quicker rudder response
in turning the ship’s head back to the
centre of canal, as more water flowed past
the rudder. However, when a big ship
is navigating at relative high speeds in
shallow and narrow waters, the large hull
will induce greater squat and bank effect
causing the vessel to veer off course and
lose control. It is unclear whether a lull
in the wind or human error or something

else was at fault for the drift, but once that
happened the bank effect became the final
nail in the sandy coffin, pushing the bow
of the ship towards the eastern shore while
pulling the stern into the opposite bank.

Squat is a hydrodynamic phenomenon
in which a vessel moving through shallow
water creates an area of lowered pressure
(due to Bernoulli’s effect) causing the
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ships draught to increase and touch the
sea bottom. Squat effect results from a
combination of (vertical) sinkage and a
change of trim that may cause the vessel
to dip dangerously towards the stern or
towards the bow.

Squat will occur in particular when
limited water space is found near the
vessel. As water passes around the hull
the flow speed increases to allow the same
water mass to pass. This increased flow
leads to negative pressure and downward
vertical force. Squat affects a vessel
when depth below keel is less than 10%
of the vessel draft. The amount of squat
generated will depend on the speed of the
vessel. To reduce the effect of squat, the
vessel needs to slow down.

The other consideration was the bank
effect which becomes obvious when ship
navigates near the shore. As ship is moving
ahead at speed, an elliptical domain of high
and low water pressure areas would be
generated around the ship’s hull. A bulge
of positive pressure (expulsion) would be
seen at the bow and another at the stern
section. Conversely another large area
of negative pressure (suction) at the mid-
section of a ship would exist at the same
time. So when a ship approach at angle to
the shore or bank and at speed, the high
pressure area at the bow would act as a
cushion and push the ship’s forward away.
This ship to shore interaction would cause
the bow of the ship to veer off to the other
side uncontrollably. The effect of this veer
force would be in proportion to the speed
of the ship. To reduce the bank effect, the
ship also needs to slow down.

In the case of M.V. “Ever Given”,
the ship approached the port side shore
bank at relatively high speed. The ship to
shore interaction caused the bow to veer
uncontrollably to starboard and the bow
grounded on the other side of the canal
bank.

There are some technical
considerations as to whether a bow
thruster could alleviate the situation. Yet
a bow thruster loses its effectiveness as
a ship’s speed increases. Depending on
the hull and thrust tunnel design, thrust
effectiveness can be lost at speed between
2 and 5 knots.

Dropping an anchor could also act
as an emergency measure to prevent a
grounding. This might be done if there
were crew standing by at the forward
anchor station. Use of anchor has been
widely employed not only for securing the
ship’s position in coastal water but also in
an emergency to help turn, stop or reduce
the speed of a moving ship. Tug escorts
are another consideration for the safe
transit of this mega ship.

In conclusion, strong winds can cause
undesirable set and side movement to large
ships. In this case over speeding (13.7
knots) in Suez Canal could cause squat and
bank effect. Followings are suggestions to
prevent future re-occurrences:

- Local weather forecast on the
possible encounter period of
high winds ( e.g. during hours of
dawn or dusk)
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- Arrange convoy for Mega ship
transits — to set a transit window
period with minimal high wind
probability

- Provide a tug escort during the
Mega ship’s transit

- Ship’s crew to standby anchor
on the bow during transit

Part III

Pilots with local knowledge of
different sea and river ports are employed
on board ships to guide vessels into or out
of port. In addition to local knowledge
and expertise, pilots are able to provide
effective communication with the shore
and with tugs, often in the local language.

As for Suez Canal Port Areas, pilotage
is compulsory for all vessels entering or
leaving Egyptian ports and for vessels
transiting the Suez Canal. At the time of
grounding, two Suez Canal Pilots were
onboard onboard M.V. “Ever Given” giving
advices to the ship for the canal transit.

The presence of a pilot on board
does not relieve the master or officer in
charge of the navigational watch from their
duties and obligations for the safety of the
ship. Despite a pilot being on board, the
master is always in command. The master
and officers are under a duty to provide
the pilot the fullest assistance including all
navigational duties.

Like any ports in the world, pilots
will give navigation advices to the ship but

they will bear no financial liability in case
of collision or grounding accidents even
if caused by the fault of the pilot. This
exemption applies to all ship pilotages,
with the only exception being the Panama
Canal.

As to the responsibilities of Suez Canal
Pilot, Article 4 of the Rules of Navigation
in the Suez Canal states that the duties of
their pilots commence and cease at the
entrance buoys of the Port Said and the
Port of Suez. They only provide advice on
maneuvering the vessel, the course to steer,
etc. They put at the disposal of the Master
their experience and practical knowledge
of the Canal, but as they cannot know the
manuverability characteristics for every
vessel, the responsibility falls completely
upon the Master.

When in the Suez Canal or at its
ports or roads, owners, operators, and/or
charterers of any vessel are responsible for
any damage and consequential loss caused
either directly or indirectly to the vessel
or to Suez Canal Authorities properties or
personnel or to obstruct navigation in the
Canal.

In Hong Kong a similar clause can
be found in the Laws of Hong Kong under
section 24A of the Pilotage Ordinance (Cap
84): "a licensed pilot shall not be liable in
damages for neglect or want of skill on his
part while piloting a ship for any amount
exceeding in the aggregate the sum of
HK$1,000 and the amount of pilotage dues
payable in respect of pilotage services
rendered by him for that ship". Thus, in a
situation where an accident is caused by
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pilot error the owner or Master remains
responsible for any loss or damage, the
pilots will have very limited financial
liability since the liability of the licensed
pilot concerned is HK$ 1,000. This means,
effectively, that the pilot is immune from
financial liability.

The only exception is Panama Canal
pilots. Pilotage through the Panama Canal
is compulsory and is carried out exclusively
by Panama Canal Commission pilots.
Unlike all other ports in the world, Panama
Canal pilots do not act in an advisory
capacity but take command over the vessel.
It is possible to hold the Panama Canal
Commission liable for accidents which
occur during Canal transit and which can

be attributed to actions of Canal pilots in
command of the vessel. Claims procedures
are ruled by the Panama Canal Act of 1979.

The seminar ended with a slide
showing a possible alternative of the
Israel canal plan near the Gulf of Agaba.
Although still under planning and open to
Israel-Egypt competition, it would certainly
benefit the shipping community through a
second alternative in the Far-East Europe
trade route.

(Stephen LI: Professor of Practice (Maritime
Studies) - Dept. of Logistics and Maritime
Studies, the Hong Kong Polytechnic
University)
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HULL INSURANCE CLAUSES -
Notice of Claims and Tenders Clause

Raymond Wong

(As noted in Issue 122 the Editor of

this column advised that he would visit ITC-
Hulls 1/10/83 with the assistance of the book
“ITC HULLS 1.10.83” which was written by
Mr. D. Jobn Wilson who bas kindly allowed
the Editor copyright on his book for any
Sfuture editions.)

Clause 10 NOTICE OF CLAIMS AND

10.1

10.2

10.3

TENDERS

In the event of accident whereby
loss or damage may result in a claim
under this insurance, notice shall
be given to the Underwriters prior
to survey and also, if the Vessel is
abroad, to the nearest Lloyd’s Agent
so that a surveyor may be appointed
to represent the Underwriters should
they so desire.

The Underwriters shall be entitled to
decide the port to which the Vessel
shall proceed for docking or repair
(the actual additional expense of the
voyage arising from compliance with
the Underwriters’ requirements being
refunded to the Assured) and shall
have a right of veto concerning a
place of repair or a repairing firm.

The Underwriters may also take
tenders or may require further tenders
to be taken for the repair of the
Vessel. Where such a tender has been

10.4
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taken and a tender is accepted with
the approval of the Underwriters, an
allowance shall be made at the rate of
30% per annum on the insured value
for time lost between the despatch of
the invitations to tender required by
Underwriters and the acceptance of
a tender to the extent that such time
is lost solely as the result of tenders
having been taken and provided that
the tender is accepted without delay
after receipt of the Underwriters’
approval. Due credit shall be given
against the allowance as above for
any amounts recovered in respect
of fuel and stores and wages and
maintenance of the Master Officers
and Crew or any member thereof,
including amounts allowed in general
average, and for any amounts
recovered from third parties in respect
of damages for detention and/or loss
of profit and/or running expenses,
for the period covered by the tender
allowance or any part thereof.
Where a part of the cost of the
repair of damage other than a fixed
deductible is not recoverable from the
Underwriters the allowance shall be
reduced by a similar proportion.

In the event of failure to comply with
the conditions of this Clause 10 a
deduction of 15% shall be made from
the amount of the ascertained claim.
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When a vessel sustains damage by
an insured peril, Section 69 of the Marine
Insurance Act 1906 provides that: “. . . The
assured is entitled to the reasonable cost

”»

of repairs . . .”. On the broad question of
“reasonable cost of repairs”, it is obvious
that the interests of Underwriters and
Assured may often be in opposition.
Apart from any special considerations, the
Underwriters would want repairs to be
carried out as economically as possible.
The Assured, whose vessel is of use only
when it is fit to carry cargo and earn
freight, would naturally require the period
laid up under repairs to be as short as
possible. The purpose of this Clause 10
is to ensure that, as far as is possible, the
cost of repairs shall be reasonable, and that
Underwriters shall have the opportunity of
sighting the damage and some say in the
decision as to the port at which the repairs
shall be carried out, and by whom.

Underwriters place considerable
importance on this Clause and, if the
Assured fails to comply with its provisions,
15% shall be deducted from the amount of
the ascertained claim.

Clause 10.1 stipulates that, prior to the
survey and/or repair of any damage which
may give rise to a claim upon the policy,
the Assured is required to give notice to
Underwriters or, where (rarely these days)
appropriate, to the local Lloyd’s Agent in
order that a surveyor can be appointed to
represent the underwriters to examine the
damage.

Under Clause 10.2 although the Assured
generally selects the port of repair and

the particular repair yard, Underwriters
here reserve to themselves the right to
veto the Assured’s choice and make their
own selection. If Underwriters do decide
that the ship shall be repaired at some
alternative port, they pay the additional
voyage expenses of proceeding to that
port.

Clause 10.3 allows Underwriters to
take tenders or to require further tenders to
be taken for the damage repair.

When a vessel sustains a very
substantial damage, it is customary to draw
up a specification of the known repairs
required, and to submit this to numerous
repair yards in various suitable ports and
invite competitive tenders for the repairs.
As a reasonable and prudent man, the
Shipowner is expected to do this as a
matter of course for any substantial repairs,
and no allowance is paid to him for the
time lost by the ship awaiting tenders, even
if the Underwriters’ surveyor assisted with
the preparation of the repair specification.
Though debateable, it is probable that
no allowance is payable in practice even
where it is necessary for the Underwriters’
surveyor to prompt the Assured into taking
tenders.

However, there is no doubt that
where Underwriters require tenders to
be taken, or — if the initial tenders taken
are thought to be unsatisfactory — further
tenders, Underwriters make an allowance
at the rate of 30% per annum of the insured
value (e. g. $822 per day on a ship insured
for $1,000,000) for time lost between
dispatch of the invitation to tender required
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by Underwriters and acceptance of such
a tender “to the extent that such time is
lost solely as the result of tenders having
been taken and provided that the tender is
accepted without undue delay after receipt
of Underwriters” approval”.

It will very occasionally happen
that the Assured takes tenders of his own
accord, that Underwriters will later require
further tenders to be taken, but the most
favourable tender proves to be one of
those initially taken by the assured. It
has been publicly stated by Underwriters
that the present clause permits the 30%
allowance from the time of the dispatch
of the invitation to tender required by
Underwriters and the acceptance of the
earlier tender.

On many of those occasions when
substantial damage has been sustained
and tenders are invited, a general average
situation will exist and the Shipowner be
entitled to allowances in general average
for wages and maintenance of crew, and
for fuel and stores consumed during the
same detention awaiting tenders. In such
general average situations, credit must
be given against the 30% allowance for
any crew wages etc. and fuel and stores
allowed in general average.

In similar fashion, if the original
accident was a collision, or one for which
some third party was responsible, if any
recovery is made from them in respect
of loss of profit and/or running expenses
during the period covered by the 30%
allowance, credit must also be given to
Underwriters.

The final paragraph of Clause 10.3
provides that where part of the cost of
the repair of damage is not recoverable
(other than a Clause 12 policy deductible),
the 30% allowance shall be reduced by a
similar proportion.

For instance, if substantial damage
to the main engine was caused by the
breakage of the crankshaft due to a latent
defect in the crankshaft, the 30% allowance
would need to be apportioned over the
cost of making good the:

a)  Damage to the crankshaft

b) Consequential damage to the main
engine and only the proportion
attaching to b) allowed.

It has been suggested in comments by
another author that if the tender includes
repairs on owners account, the 30%
allowance is similarly reduced. This might
appear logical, perhaps, but if the owners
repairs do not constitute “damage”, in our
view the owner is entitled to the full 30%
allowance and can take the opportunity to
carry out any other work he wishes.

Under Clause 10.4, as mentioned in
the early comments on this Clause 10, 15%
is to be deducted from the amount of the
ascertained claim if the assured fails to
comply with the provisions of the Clause.
It is submitted that the ascertained claim
is the net claim after applying the policy
deductible.
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AAA RULES OF PRACTICE

At the Annual General Meeting of
the UK Association of Average Adjusters,
amendments to Rule B-26 were proposed
and approved, which has now been
become a probationary rule. Reference is
requested to Seaview 111 Issue Autumn
2015 wherein the Editor has shared his
experience in dealing with General Average
on a vessel in ballast under English law
and practice.

Probationary Rule of Practice B26
Vessel in ballast and under Charter:
Contributing Interests

For the purpose of ascertaining the
liability of Underwriters on policies of
insurance that are subject to English law
and practice, the following provisions shall

apply:

1. In applying the following Rules,
and when the charter to which the
Shipowners are a party provides
for York-Antwerp Rules, the
general average shall be adjusted
in accordance with those Rules and
English law and practice and without
regard to the law and practice of any
foreign port at which the adventure
may terminate.

2. When a vessel is proceeding in
ballast to load under a voyage charter
entered into by the Shipowners before
the general average act:

a) The interests contributing to
the general average shall be the
vessel, such items of bunkers,
stores and equipment as belong

to parties other than the Owners
of the vessel and the freight
earned under the voyage charter
computed in the usual way
after deduction of contingent
expenses subsequent to the
general average act.

b)  Failing a prior termination of the
adventure, the place where the
adventure shall be deemed to
end and at which the values for
contribution to general average
shall be calculated is the final
port of discharge of the cargo
carried under the charter but in
the event of the prior loss of the
vessel and freight, or either of
them, the general average shall
attach to any surviving interest
or interests including freight
advanced at the loading port
deducting therefrom contingent
expenses subsequent to the
general average act.

When a vessel is proceeding in ballast
under a time charter alone or a time
charter and a voyage charter entered
into by the Time Charterer:

a) The general average shall attach
to the vessel and such items of
bunkers, stores and equipment
as belong to parties other than
the Owners of the vessel. Failing
a prior termination of the time
charter, values for the purposes
of contribution shall be those
pertaining at the time the ship
is, or should have been, made
ready to depart from the port of
refuge.
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b)  Failing a prior termination of the
time charter, the voyage shall be
deemed to end at the first port of
discharge of cargo at which the
vessel arrived after the general
average act.

4. It shall be immaterial whether the
extra period of detention takes place
at a port of loading, call or refuge,
provided that the period of detention
in consequence of accident, sacrifice
or other extraordinary circumstance
occurring whilst the vessel is in ballast
is reasonable.

5. In practice, neither time charter hire,
as such, nor Time Charterers’ voyage
freight shall contribute to general
average.

IMP WORKSHOP

Interdisciplinary Maritime Practice
(IMP) Series III Webinar - Objectives

The IMP Series was conceived as a
series of workshops in 2013 for the Study
of Ship Management from the perspective
of practice, as opposed to theory, to cover
the entire lifespan of a ship, from the
investment and acquisition to its final loss
or scrapping. It uses the Interdisciplinary
Learning and Interlink (IDL/ILI)
Methodology in interactive open forum
question and answer (Q&A) case study
sessions where maritime professionals
and academics share their expertise and
experience with industry practitioners,
especially younger ones, in the Greater
China Region, the Far East, and beyond.

The third series will be co-organized
by The Hong Kong Logistics Management

Staft Association (HKLMSA) and C.Y. Tung
International Centre for Maritime Studies,
PolyU (ICMS), in a webinar format due to
the pandemic, and will focus on a live
open forum discussion of case studies
with a panel of experts. The first (1st)
Session is planned for mid-August 2021,
with the ongoing M/V Ever Given Suez
Canal blockage case used to illustrate the
application of IDL/ILI in IMP.

(Raymond T C Wong: Average Adjuster)
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» Shipyards
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