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PREFACE

Despite the introduction of mediation in BIMCO recommended “Dispute Resolution Clause
” since 2002 as well as a few BIMCO contracts
, the use of mediation in shipping is limited and is far behind other industries. The possible reasons are:

First, although there is no need for the contract to contain a mediation clause before parties can bring the disputes to mediation (mediation can be agreed after the dispute arose), shipping contracts widely in used (such as: “NYPE 1946”, “NYPE 1993”, “SALEFORM 1993” “GENCON 1994” and “SHIPMAN 1998”) usually contain a printed arbitration clause. This facilitates the use of arbitration as a major mode of Alternative Dispute Resolution in shipping. 

Secondly, shipping people are not familiar with the mediation procedures, let alone its advantages. Even if they are familiar with it, the opponents may have little faith in the process and prefer choosing arbitration to resolve their disputes.

Thirdly, some maritime lawyers have not acquired the necessary training in mediation. Since they are not familiar with the process and not able to advise their clients on what mediation could add value to normal negotiation, they will not recommend mediation to their clients.

The concern on “costs” plays a significant role in the dispute resolution process nowadays. In Dunnett v Railtrack [2002] EWCA Civ 302 + 303, successful party was deprived of all costs because that party had declined to use mediation recommended by the judge. In Neal v. Jones Motors [2002] EWCA Civ 1731 and 1730, the successful appellant was deprived of GBP 5,000 costs for declining mediation recommended by the judge.  In Leicester Curcuits v. Coates Brothers Plc [2003] EWCA Civ 333 and 290, the successful appellant was deprived of costs of trial for pulling out of mediation shortly before trial.

In addition to the legal cost, parties should not overlook their lost in opportunity cost, manpower waste in the confrontation with the opponent and ruin the chance of cooperation with any potential client in the future.

Can you afford to ignore the development of mediation?

This article attempts to give a brief introduction in the principles behind mediation and the process in a mediation session.

1. Introduction – WAYS in handlING CONFLICTS

There were 6 oranges at home, a sister and her younger brother confronted with each other because both of them wanted to seize all the oranges!

When their mother saw that, she stopped the kids and told them it was her who bought the oranges, so the oranges belonged to her. Their mother then took away all oranges. The boy and girl were staring at each other angrily but they kept silent.

After 10 minutes, the kids were claimed down. Their mother started to teach them about sharing and not to be greedy … etc and explained that fruits at home were bought for the family, not to one person. She split the oranges and gave each child three oranges. The kids took the oranges and went back to their rooms unhappily, without talking to each other. 

By the time their father returned home, the confrontation between the kids was not over. He was told about the matter but found out that all the oranges remain untouched in his kids’ rooms. He was surprised and talked to his kids. His daughter said she only need the skin of the six oranges for her cooking lesson tomorrow while his son said he wanted to make orange juice with all six oranges tomorrow. Three oranges each for them could not fulfill their needs. While discussing, the elder sister has an idea, she proposed to first peel off the skin of the oranges to keep for her lesson, after that, she would help her brother to prepare orange juice with all six oranges. Her brother agreed to the idea and they were all happy again. The dispute and confrontation were over. The family watched video together after that.

The first approach by the mother was base on the ruling of parties’ right. She acted as a judge. The oranges were not bought by any of the kids, so they have no rights on them. The dispute should be put to an end after their mother took away the oranges. This is similar to litigation and arbitration in finding out who is right or wrong. The kids (parties in dispute) were not happy with the settlement. If there were a higher Court, they might ask for appeal.

The second approach by the mother was an explanation to the kids that all members in the family have the rights over the oranges. By waiving the parent’s rights over the oranges, she tried to seek the best solution for both kids. The kids, knowing their own rights, should know that this was the best solution for them and on the contrary, they were still not happy and disagreed that this was the solution. Similar in many of the commercial disputes, parties obtained legal advice on their contractual rights and merits of their case for negotiating settlement. No further business between the disputants after settlement!

The third approach was base on parties’  “interests”, not “rights”. Their father re-built the communication between the kids, figured out their  “interests/underlying needs” (i.e. the skin and juice are their needs – not the oranges) and a final solution was worked out base on this finding. The kids were happy with the solution and relationship restored. Similar in mediation, the mediator needs to facilitate effective communication between the parties, deal with parties’ emotion and interests/underlying needs.

2. WHAT IS MEDIATION

The term “mediation” and “conciliation” are used interchangeably and for the purpose for this article, the generic term “mediation” will be used.
Mediation is basing on self-determination by the parties.  It is an informal and non-adversarial process. It is not the mediator nor is the mediator permitted to decide who is right or wrong or to tell the parties how to resolve the issues or concerns raised. The role of a mediator is to:

· Manage the interaction between the parties;

· Facilitate understanding by encouraging parties listen to the other;
· Encourage parties to identify their interests, needs and not the positions they have taken;

· Assist parties to define the problem;

· Identify and explore options for settlement;

The result in litigation and arbitration depends on parties’ legal rights. Mediation concentrates on “interests/needs over rights” and “future relationship”. The whole process relies solely upon the ability of the parties to reach and conclude a mutually acceptable solution. The result may different from what they asked for, but it would be one that they can “live with”.

There are different types of mediation, the principle is the same except in certain modes of mediation, the role of the mediator in the process may give advise and/or recommendation and/or suggestion  … etc.  This article concentrates Mediation on the “Facilitating Mode” which the mediator will not give parties any advise and/or recommendation and/or suggestion. He is to facilitate a voluntary resolution of a dispute. This mode of mediation is widely used in U.K., U.S.A., Australia and Hong Kong.

3. PHASES IN A MEDIATION SESSION

Same as other dispute resolution methods, mediation does have its preparatory steps. For the purposes of this article, only the phases in a mediation session will be discussed. 

There is no fixed process in mediation and it is flexible. Generally speaking, it will be divided into below phases:

3.1. Introductory Phases with Mediator’s Opening Statement

This is important for the mediator to set the tone and standard for coming sessions. The mediator might include following points in his/her opening statement:

· Introduce himself/herself;

· Express his/her neutrality;

· Check the names and roles of the parties present;

· Check parties present have the authority to negotiate and settle,

· Explain the procedures which will be followed [joint session(s) and separate session(s)/caucus(es)] and the reasons for these;

· Set the ground rules for the mediation. It may include “common courtesy to be observed”, “only one person speaks at a time” and “each person shall attempt to respect and listen to the other”. Obtain parties confirmation that they agree to follow these rules;  

· Assure the parties that the process is confidential and matters raised in the mediation generally will not be made the subject of any later legal action
;

· Explain to parties that the mediator or any of the parties may terminate the mediation at any time. The mediator and the parties should discuss on this with the others before terminating the process. Mediation is a voluntary process and any party can terminate it with its own reason(s). It is important for the parties to aware that the mediator also has the rights to terminate the process. This might arise if the mediator considers that any party is abusing the process or there is unreasonable prospects of settlement or the ethical standards for the mediator do not permit the process to continue.

3.2. The understanding Phase

· This phase starts with the opening statement of the parties. Usually, the claimant will first present his position, feeling and what he looks for, the mediator will encourage the defendant to listen without interruption. After that, the mediator will summarize the raised key issues by the claimant;

· The respondent will be the next one to present his position, feeling and what he looks for. Again, the mediator will encourage the claimant to listen without interruption; the mediator then summarizes the key issues of the respondent;

· The mediator assist parties to identify their common grounds
, if any at this stage as well as the raised key issues;

· Suggest an agenda with issues to be discussed and assist parties to prioritize them; 

· Discussion following the agenda in joint session(s). The mediator will allow time for questions and discussion in joint session on the prioritized items in the agenda. Parties will express their positions, demands and emotions while observing the ground rules established earlier. The mediator will encourage and guide the parties to focus on their needs, objectives and interests rather than positions, rights and looks into future rather than on the past. He will also guide each party to acknowledge to the other what the other party sees as being important to them;

· Discussion in separate session(s)/caucus(es).  At some point in the understanding phase, the mediator will have separate session(s)/caucus(es) with the parties. The separate or caucus session with each side is for the mediator to check if there are other issues or if a party appears to be unclear about its interests/needs or if any matter which one side might not wish to disclose to the other at this stage. The underlying needs might surface in joint sessions, but it is more often in the separate or caucus session after parties feel they have adequately expressed their positions and demands and ideally after they feel acknowledged by the other party.

Issues that can be discussed in joint session(s) generally be discussed in joint session(s) rather than in separate or caucus session(s) so that parties know all information.

At the end of this phase, each party should clearly understand the others position and hopefully its interests/needs. This facilitates parties to consider what is the best for them and to explore options or alternatives for settlement.

3.3. The Negotiation Phase

Both sides will rejoin the mediation for joint discussion. The mediator will:

· Start to clear up any misunderstandings or misperceptions;

· Emphasizing the common interests of both sides; 

· Manage parties towards realistic expectations;

· Create doubts in parties minds about the viability of their positions: and

· Encourage parties moving toward an option, alternative for settlement that parties can “live with” by meeting the interests of everyone involved.

Further caucusing will be held, when necessary or when the progress of this phase is not achieving a lot.

3.4. The Agreement Phase

Mediator will not push the parties to reach agreement. Instead he will let parties to arrive at their agreement. It is essential for the mediator to clearly summarize the terms of parties’ agreement and no matters are left out of the agreement.

The settlement agreement is a binding contract. If one party does not carry out the agreement then the other party may sue on it.

Besides, if there is an arbitration clause in parties contract, either party may apply to the arbitration tribunal to convert the settlement agreement into a consent award. This will have the same effect as an arbitration award and can be enforced in the same way under the New York Convention.

4. IS “SETTLEMENT VIA MEDIATION”  A “COMPROMISATION”

Below case study will illustrate on this:

Facts: An owner of a fleet with similar size vessels fixed a shipment with Charterers. Load port was heavily congested. Charterers managed to secure a berth for vessel to alongside upon her arrival. Vessel engine broke down when approaching pilot station and lost her turn. Master re-tendered Notice of Readiness after engine repaired on the next day. Vessel waited for long time before alongside. Owner’s laydays  statement claimed 10 days on demurrage which was never argued by Charterers. Charterer declined the payment and claimed that should her engine has not failed, owners should pay him one day despatch.
           Owner consulted his lawyer who advised him a good case for Owner. There was a down turning in the freight market. Owner hesitated with the legal costs (deductible in FD&D cover in comparing with the total amount of demurrage) to go against an overseas medium size Charterers with ten days demurrage fee. This case was referred to mediation without lawyer’s involvement.

In the mediation, Owner insists that Charterer must pay the full amount of demurrage and expressed he suffered a lot due to the long delay as well as the down turning of freight market. Charterer repeated this was his regular shipment and blaming on the owner/vessel, it would be on despatch should vessel could berth upon arrival without engine broke down.

The mediator led Owners to tell more about his fleet and Charterers expressed more about his regular and coming shipments. Charterers indicated that L/C for next 2 shipments was received.

At a later phase in the mediation, Charterers suggested the case to be settled by owner performing two-addition shipments base on last freight rate which owners accepted. With this agreement, Owners recovered just more than half of their claimed demurrage while Charterers waived the chance to fix the shipments at a lower freight level. There is no “gain” for the Charterers! Would this “option” of settlement be a compromise?

Let’s take a different view. When the freight market was dropping, the immediate needs/interests for Owner was to secure better shipment(s) for his vessel(s), the settlement of 10 days demurrage might be ranked with lower priority.  The needs/interests of the Charterer was to secure suitable tonnages for his coming shipments. An owner with a fleet of vessel fit for his shipments was what he required. The drop of USD0.5/MT in freight level could allow him earning extra profit, but he could only ensure getting his planned profit by securing suitable tonnage(s) to ship the cargoes, this was more important for him. 

Above settlement hit the underlying needs/interests of both parties and it is a solution that they can live with. Furthermore, they maintain the relationship for future co-operations.

CONCLUSION

Above example/case is for illustration purposes and does not mean Mediation can only used for small or simple cases. Although matters raised in mediation are confidential, it is not unknown that complicated cases with amount in dispute over million dollars have been resolved through mediation. Complicated case involves multi-parties (like The Albert House Case in Hong Kong 2006) was also settled through mediation. 

To conclude, the aim of mediation, like other processes of Alternative Dispute Resolution, is to try to reach a solution that the parties can accept. This may not necessarily reflect the exact legal standing of the parties.. Mediation enables the parties to communicate, negotiate and eventually resolve their dispute amicably, through a trained neutral third party. The mediator, acting as a catalyst, provides supportive and practical steps to (i) help the parties to discuss the areas in dispute; (ii) explore each party’s needs and interests; (iii) identify options and select the most suitable solution; and (iv) draw up a detailed agreement setting out how parties have agreed to solve each problem
:
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�  Clause (b) of BIMCO Dispute Resolution Clause (Jan 2002) states “Notwithstanding the above, the parties may agree at any time to refer to mediation any difference and/or dispute arising out of or in connection with this Contract”. 





� BARECON 2001, BALTIME 1839 (REVISED 2001) and BOXTIME 2004


� The general rule is that what is said in mediation or document produced are confidential. However, there are exceptions that should include, but not limit to “criminal conduct or fraud”, “a contract is formed”, “need to prove that settlement occurred”, “a settlement agreement is being enforced” and “public interest for disclosure outweighs the public interest of confidentiality of the process.”


� It is not limited to the agreement about the facts, it includes: had a good relationship in the past and both parties want to maintain it.


� The Benefits of Mediation, {2006} Asian DR, by The Hon Wong Yan Lung SC, JP 





