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The Hong Kong Admiralty Court has recently considered the frequently occurring problem of the incorporation of

clauses into a bill of lading from a charterparty when the incorporation clause fails to identify the precise charter it

refers to. 

The Yaoki [2006] HCAJ 134/2005

The Contract

The bill of lading contained the following provisions on the front as well as on the back:-

“….This shipment is carried under and pursuant to the terms of the Contract of Affreightment/Charter Party

dated AS PER CHARTER PARTY at PER CHARTER PARTY between AS PER CHARTER PARTY and AS PER

CHARTER PARTY [sic] as Charterer and all the terms whatsoever of the said Contract of Affreightment/Charter Party including the Arbitration clause, cargo lien clause, and the conditions appearing on both sides of this Bill of Lading to apply and to govern the rights of the parties concerned in this shipment. A copy of the Contract of

Affreightment/Charter Party may be obtained from the Shipper or the Charterer upon request.”

In addition, the reverse of the bill of lading contained the following arbitration clause:-

“Any and all differences and disputes of whatsoever nature arising out of this Bill of Lading shall be put to Arbitration in the City of New York or in the City of London, whichever place is specified in the Charter and

in accordance with the Arbitration clause therein.”

The Problem

This arose from the fact that there were two charterparties in existence, a head time charter and a sub-voyage charter. The time charter contained a London arbitration clause, but the voyage charter contained no arbitration clause, only a clause granting exclusive jurisdiction to the London High Court. The question for the Court was whether on the proper construction of the Bill of Lading as a whole, having regard to both charters, there was a binding arbitration clause in the bill of lading such that the Hong Kong proceedings should be stayed.

In some prior cases attempts to incorporate charterparty terms in these circumstances failed on the grounds that

the incorporation clause was too uncertain. However, the Courts are now more reluctant to take this view and

will often to go considerable lengths to determine which charter it was that the original parties to the bill of lading

contract intended to incorporate. 

Arguments in favour of the head charter being incorporated are usually founded on the assertion that it is this charter in which the shipowner intended to find its obligations. This argument is sometimes justified by the assumption that the original parties to a bill of lading will be the shipowner and shipper. However, where the

parties to the original bill are sub-charterer and shipper, this mitigates towards the incorporation of the subvoyage

charter.

The Decision

In The Yaoki the Admiralty Judge, Mr Justice Waung, concluded that it was the head time charter terms which

were incorporated into the bill of lading. When delivering his judgment he submitted 3 reasons:-

(1) The shipowner was a party to both the bill of lading and the time charter, but not a party to the voyage charter. In contrast, the shipper, although also a party to the bill of lading, was not a party to either charter. There was therefore a stronger reason for the shipowner to link the bill of lading to the time charter than for the shipper to link the bill of lading to the voyage charter.

(2) The bill of lading in question referred to an arbitration on both front and back. The incorporation of the time charter (with its arbitration provisions) more closely represented the intention of the parties to the original bill of lading. 

(3) The time charter provided that any bill of lading issued must contain a Clause Paramount and an Export Restriction Clause with certain specified wordings. Both these mandatory clauses were reproduced in the bill of lading which the Court found to be compelling evidence of an intention to comply with the time charter. In contrast, the voyage charter contained a different Clause Paramount and no Export Restriction Clause.

Our Comment

When the Court must choose between several charterparties it is inclined to favour the incorporation of terms from the charter which is most appropriate to regulate the legal relationship of the parties to the bill of lading contract. The facts of each case will be crucial in establishing this. However, in his judgment Mr Justice Waung referred to what he categorised as “the general rule” that a reference to “the charterparty” generally will normally be construed as a reference to the head charter. Notwithstanding the emergence of what may become to be recognised as the general rule that it is the head charter that the parties intended to incorporate, that is still unlikely to apply in every case. The best interests of all parties are served by striving for certainty of contractual terms whenever possible. Here this means ensuring that sufficient particulars to identify the governing charter are included in incorporation

clause(s). It is particularly important for cargo interests to be able to identify the correct charter. To take one example, proceedings for loss or damage to cargo brought against the carrier within one year but in breach of a validly incorporated jurisdiction clause are unlikely to protect time for the purposes of Article III r.6 of the Hague Rules.

Appeal

At the time of going to press the judgment is subject to appeal which should be heard in May 2007. 
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