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Globalization is widely viewed as one of the most powerful forces shaping the modern world and the transition of society into the third millennium. Langhorne refers to globalization as “the latest stage in a long accumulation of technological advance which has given human beings the ability to conduct their affairs across the world without reference to nationality, government authority, time of day or physical environment.” Telecommunication devices such as electronic mail, message posting, electronic discussion groups, web-based real-time conferencing, and video-conferencing have made it possible for people to virtually communicate asynchronously and synchronously. People call for establishing effective security assurance mechanisms so as to ensure confidentiality in online dispute resolution (ODR) including arbitration. It is possible to have online dispute resolution mechanisms because information technology and elements of traditional dispute resolution can be merged to create a new, efficient, cost-effective, flexible, swift and specially tailored mechanism that matches the fabric of e-commerce. Few studies however have been carried out into the feasibility of having online arbitration for maritime dispute resolution in China. This paper fills the gap and it analyzes and compares the law and practices of arbitration in China with the Recommended Best Practices for Online Dispute Resolution Service Providers (Recommended Best Practices) suggested by the Task Force on E-commerce and Alternative Dispute Resolution (ADR) of the American Bar Association (ABA). Online arbitration or online dispute resolution in China is not possible though, without the progressive development of Chinese e-commerce.

Development of e-commerce in China
It is estimated that 63% of the world online population will be purchasing goods and services via the Internet by 2006. It is perceived that the total value of e-commerce transactions around the world should reach over US$6 trillion in 2005. China is quickly embracing information and communication technology involving the Internet. The trend of the informatization in China has been growing remarkably fast.  According to the 16th Survey Report on the Development of China’s Internet, China has 103.3 million Internet users; 45.6 million computer hosts and 622,534 domain names registered under “.cn” as of July 2005. China Internet Network Information Center (CNNIC) defines an Internet user as a Chinese citizen who uses the Internet at least one hour per week. The accumulated growth between the period January 2002 and July 2005 is 206% in Internet users, 263% in computer hosts and 388% in “.cn” domain names. A Survey Report in July 2005 further shows that among the Internet users in China the age group of 18 to 30 forms 55.1% of the total Internet population. The age group of 18 to 24 accounts for 37.7% and 25 to 30 accounts for 17.4%.  In view of the speed of continual growth of information communication technology in China, it is worth conducting more research on the use of Internet in maritime dispute resolution in China.

CIETAC and Arbitration Rules in China 
Under the Arbitration Law of the PRC (Arbitration Law), arbitration commissions may be established in municipalities directly under the Central Government and in cities that are the seats of the people’s governments of provinces or autonomous regions.  They may also be established, if necessary, in other cities divided into districts. The China International Economic and Trade Arbitration Commission (“CIETAC”) administers arbitration in accordance with the Arbitration Rules and it accepts cases involving international or foreign-related disputes, disputes related to the Hong Kong Special Administrative Region or the Macao Special Administrative Region or the Taiwan region, and domestic disputes.
According to the statistics compiled by the Hong Kong International Arbitration Centre, CIETAC handled 709 domestic and international arbitrations in 2003 and 850 in 2004. The popularity of arbitration in China reflects the growth of international trade between China and the rest of the world. This study explores the feasibility of online maritime arbitration in China, taking advantage of existing information communication technology. It is beneficial for the maritime industry in China to learn from other industries in respect of Online Dispute Resolution. The Recommended Best Practices recommend many provisions that are catered for both business-to-business (B2B) and business-to-customer (B2C) disputes. This article examines those recommendations and compares them with the existing CIETAC’s Arbitration Rules. The Recommended Best Practices are aimed to assist consumers with making intelligent choices of ODR providers and to give consumers confidence in the efficacy of ODR and in B2C commerce generally. The Practices also encourage consumers to use ODR as a means of resolving any disputes. It is therefore worthwhile looking into the issues discussed in the Recommended Best Practices because maritime arbitration in China may encounter similar problems if it goes online. 

Maritime Dispute Resolution Goes Online in China?
The nature of disputes involving personal consumers is often as diversified and complicated as that arising from the maritime industry. If a common electronic platform of ODR is to be formulated and implemented for the diversified and complicated consumers, it may also be feasible for those in the maritime industry to adopt such platform subject only to suitable modification and fine tuning. 

One of the characteristics of maritime dispute resolution or arbitration is that most of the procedure in maritime dispute resolution i.e. arbitration is based on documents only. The parties to it are usually domiciled in different countries.  In view of the time and expenses of traveling, a lot of arbitrations are conducted on a “documents only” basis without any hearing so as to save costs. Conducting a documents only arbitration is made easier through the use of information telecommunication technology e.g. correspondence by fax or by other electronic means online. The word “Online” means the use of the Internet or related communications technologies, e.g. email, video-conferencing, or interaction via a website or chat room, as the primary method of communication during a transaction or dispute resolution proceedings. CIETAC Arbitration Rules require that the arbitration agreement be in writing. Electronic arbitration agreements are acceptable because the CIETAC Arbitration Rules state that an arbitration agreement is in writing if it is contained in a tangible form of document such as a contract, letter, telegram, telex, facsimile, EDI, or email.

The Disclosure Approach

The Recommended Best Practices focuses mainly on the use of disclosure, the means of disclosure and the content of disclosures. They consist of a mixed system of recommended disclosures and substantive practice standards. There are several reasons for this disclosure-based approach. The ODR community is quite new and has not generated sufficient information to form the bases for substantive practice standards applicable to ODR. Different ODR Providers focus on different markets such as services, products, merchant types, etc. Therefore, a single set of substantive standards may not be appropriate in all cases. Premature standard setting may retard the evolution of the ODR community in compiling a clear business model. A critical issue in any contract decision between a vendor i.e. the merchant, or the ODR Provider or both and a vendee i.e. the consumer is whether the vendee has sufficient information on which to make an informed and intelligent choice. 

Impartiality

Impartiality is one of the concerns of CIETAC. Arbitration commissions in China are independent of administrative organs and have no subordinate relations with any administrative organs or with other different arbitration commissions. The Arbitration Law of the PRC requires that an arbitration commission must appoint fair and honest persons as arbitrators. But there is no requirement that arbitration commissions in China must explicitly and publicly disclose that they have no subordinate relations with any administrative organs or between the different arbitration commissions.

An arbitrator is required to act fairly and impartially as between the parties.  A candidate should decline an appointment to act as arbitrator if circumstances exist that give rise to justifiable doubts as to his/her impartiality.  For instance, if the arbitrator is involved in the subject matter of the arbitration or has a personal relationship with a party to the arbitration that would likely affect his impartiality or he has vital personal interests in the outcome of the arbitration. When arbitration is being pursued, an arbitrator has an on-going duty to disclose any conflict or potential conflict of interests. Otherwise, any party to the arbitration is entitled to apply for the removal of the arbitrator. Judge or arbitrator under the English and Hong Kong legal system is expected to avoid any potential suspicion in litigation or arbitration.

The arbitration commission should remove the name of an arbitrator from the list of arbitrators if the arbitrator meets a party or the agent of the party in private, or has attended dinner hosted by a party or his representative. Furthermore, if the arbitrator has demanded or accepted bribes, or otherwise acted in contravention of the law in making the arbitral award, then arbitrator should be legally liable in accordance with the law.
If an arbitral award is issued in China, and one party subsequently adduces evidence proving that the other party concealed evidence which was sufficient to affect the impartiality of the award; or the arbitrator has demanded or accepted bribes, or otherwise acted in contravention of the law in making the arbitral award, the parties may apply to the Intermediate People's court at the place where the arbitration commission is located for cancellation of the award. The Peoples' Court shall rule to cancel the award if the existence of one of the circumstances prescribed is confirmed by its Collegiate Bench. The People's Court shall rule to cancel the award if it holds that the award is contrary to social and public interests. 

According to the Recommended Best Practices, an ODR provider must disclose all matters that might affect the impartiality of that ODR provider. Specifically, an ODR provider should disclose its relationship with others providing ODR services; and if it provides ODR services under a contractual relationship with other organizations, such as merchants, trade associations, etc.  If it provides any referral compensation i.e. referral fees, rebates, commissions, etc., it must disclose to whom this compensation is paid, the amount of the compensation, or the basis for calculating the amount of the compensation.

An ODR provider should take reasonable steps to ensure its Arbitrators disclose whether the Neutral (a third party appointed by the parties to a reference to assist them in resolving a dispute) or a person closely affiliated with the Neutral (e.g. spouse, relative, or business partner, etc.) has any conflict of interests, including but not limited to, any direct or indirect personal, business, professional or financial relationship with a party or its representative; any direct or indirect interest in the subject matter or outcome of the dispute, including contingent fee arrangements; and any personal knowledge that the ODR provider or Neutral has of facts relevant to the dispute.

An ODR provider should disclose the selection process of arbitrators. How individuals are selected to become part of the panel of arbitrators eligible to handle disputes; how a particular neutral is selected to handle a particular dispute; the process by which arbitrators are required to certify that they have no conflict of interests and have disclosed all matters that might affect their impartiality with respect to a particular dispute; and procedures for disqualification of a neutral for cause. An ODR provider should also inform arbitrators of the ethical standards and identify the ethical rules by which the arbitrators are bound.

Confidentiality

Confidentiality is a key issue in dispute resolution as a lot of personal or company information is handled by an arbitration commission and arbitrators. Proper management of information is important as CIETAC Rules require that hearings in arbitration should be held in camera. The arbitral tribunal should make a decision when both parties request an open hearing. For cases heard in camera, the parties, their representatives, witnesses, interpreters, arbitrators, experts consulted by the arbitral tribunal and appraisers appointed by the arbitral tribunal and the relevant staff-members of the Secretariat of the CIETAC should not disclose to any outsiders any substantive or procedural matters associated with the case.

In the Recommended Best Practices ODR providers should be prohibited from disclosing any personally identifiable information without that party’s affirmative consent. ODR providers should inform the parties and also the arbitrators of their confidentiality policies concerning information about participants provided to the ODR provider; confidentiality concerning specific proceedings; and confidentiality concerning both the participants and the proceedings.

Qualifications and Responsibilities of Arbitrators

Arbitrators under Chinese law must fulfill either of the following qualifications before they can be considered for appointment as an arbitrator.  Such qualifications are that they must have been engaged in　arbitration　work　for　at　least　eight years; or they must have practiced as a lawyer for at least eight years; or they must have been a judge for at least eight years; or they must have been engaged in legal research or legal teaching and in senior academic positions. The arbitration commissions are required to establish a list of arbitrators according to the different professions.

As to the qualifications for arbitrators, the Recommended Best Practices suggest that ODR providers should disclose the minimum qualifications required for inclusion on the ODR provider’s panel of arbitrators, such as education level, any experience in legal practice, prior alternative dispute resolution experience and the like. The Recommended Best Practices also suggest that the detailed information about alternative dispute resolution training, degrees or certificates, level of experience, and areas of expertise of individual arbitrators; the type of training provided if the ODR provider does provide additional training for arbitrators be disclosed, and if they require their arbitrators to have trained specifically with respect to use of the online medium and the technology used by that ODR provider for resolving disputes on line.

The CIETAC Rules do not specify the requirements of an arbitrator in relation to prior alternative dispute resolution experience, the qualifications (including alternative dispute resolution training, degrees or certificates, level of experience, and areas of expertise) of individual arbitrators; if the ODR Provider provides additional training for arbitrators, and the type of training provided; and if they require that their arbitrators have trained specifically with respect to use of the online medium and how it differs from traditional face-to-face alternative dispute resolution and the technology used by that ODR provider.

The CIETAC Arbitration Rules stipulate some requirements of disclosure for an arbitrator. An arbitrator appointed by the parties or by the Chairman of the CIETAC should sign a Declaration and disclose to the CIETAC in writing any facts or circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence. This duty of disclosure on the arbitrator continues into the arbitral proceedings. If circumstances that need to be disclosed arise during the arbitral proceedings, then the arbitrator should promptly disclose such circumstances in writing to the CIETAC. The CIETAC should communicate the Declaration and/or the disclosure of the arbitrator to the parties.

As far as arbitrators’ responsibilities are concerned, the Recommended Best Practices suggest that arbitrators should disclose all conflict of interests and act with impartiality and independence; adhere to the applicable ethical guidelines established for their jurisdiction, and with any other guidelines specified by the relevant ODR provider; act promptly and manage the dispute effectively; and maintain communication with the parties.

Conclusion

The momentum of informatization in China is apparent and it is appropriate to conduct more research on the use of Internet in maritime dispute resolution in China. It is feasible for the maritime industry to adopt the electronic ODR platform for consumers after modification and fine tuning. The focus upon which the Recommended Best Practices for Online Dispute Resolution Service Providers is primarily as regards the obligation of disclosure. The CIETAC Rules set out provisions regarding impartiality, confidentiality, qualifications and responsibilities of arbitrators. It is recommended that CIETAC should consider other issues which appear in the Recommended Best Practices but which are not in the CIETAC Rules e.g. transparency, minimum basic disclosure, use of technology if CIETAC adopts ODR, costs and funding, accountability for ODR providers and arbitrators, enforcement, jurisdiction and choice of law.
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