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Speech by the Director of Marine

At the Joint Luncheon of the Hong Kong Shipowners Association
and Hong Kong Marine Department 7 May 2018

Maise Cheng

Jack, Raymond, Sandy, members of
the Hong Kong Shipowners Association,
ladies and gentlemen.

I am most honoured to have the
opportunity to address the distinguished
professionals of the Hong Kong shipping
community today.

2. The Government established the
Hong Kong Maritime and Port
Board (MPB) in 2016 to assist its
formulation of strategies and policies
to facilitate the growth of high value-
added and professional maritime
services in Hong Kong, foster talent
development, and promote Hong
Kong as an international maritime
hub. Two years down the road, the
MPB has taken effect in achieving the
objectives gradually. The achievement
is surely a joint effort of the shipping
community and the MPB.

3. One of the major concerns of the
maritime industry is the problem of
manpower shortage. The Maritime
and Aviation Training Fund (“the
Training Fund”) which was set up in
2014 has played an important part
in nurturing local talents required
to sustain our maritime industry.
The Fund provides funding for 12
maritime-related subsidy and incentive
schemes.

By end of last year, over 2,700
students and maritime practitioners
have been benefitted by the Training
Fund. This involves an amount of
$31.0 million HK$. Since the summer
of 2014, non-final year students
of local tertiary institutions have
been invited to join the Maritime
and Aviation Internship Scheme
provided by our local companies
engaged in the marine and aviation
businesses. As at end of last year,
over 550 students have undertaken
the internship placements offered by
about 120 maritime-related companies
under the Scheme.

The Sea-going Training Incentive
Scheme launched in 2004 to attract
our graduates from the tertiary
institutions to join the sea-going
career is entering the harvest stage.
As at end February this year, we have
a total 506 youngsters who joined the
scheme as cadets onboard sea-going
ships. Among them, a total of 30
graduates have obtained the Master
Mariner Certificate and 11 obtained
the Chief Engineer Certificate. About
70 more are expected to obtain the
Class 1 CoC in two years which will
surely strengthen the workforce of our
maritime industry.
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I must thank our shipowners and ship
managers who provide the places
onboard their ships for the cadetship
training for our graduates, the Hong
Kong Shipowners Association and
other stakeholders for the promotion
of the sea-going career.

Now let me turn to the Hong Kong
Shipping Register (HKSR). The
HKSR exceeded 116 million gross
tons last month, accounting for more
than 9% of the world’s merchant
fleet deadweight tonnage, and
continue to rank the fourth in the
world. As a result of the joint effort
of shipowners, ship operators, ship
staff and Recognised Organizations,
Hong Kong registered ships are also
among the best performers in the
world. The global detention rate of
ships flying the Hong Kong flag was
around 0.7% last year, compared with
the world average of 2.95%. We are
delighted that the Hong Kong Flag is
a reputable flag of choice and quality.

Sustainability of the workforce in
the Marine Department (MD) is of
paramount importance to ensure safe
operation of the port and the quality
of the Hong Kong registered ships.
The Marine Officer and Surveyor of
Ships grades, which are the two core
professional grades of the MD, have
been facing persistent recruitment
difficulties in recent years. With the
green light of the Chief Executive in
Council, we are now proceeding full
steam on the Grade Structure Review
(GSR) of the two professional grades.

10.

11.
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Under this Review, a new tier of
Assistant rank would be created for
the two grades. The purpose is to
attract youngsters to join the MD at an
earlier stage of their maritime career,
and hence to resolve our manpower
and succession problems in the long
run.

I wish to take this opportunity to
thank the Shipowners Association and
classification societies for agreeing
to provide attachment opportunities
for these Assistant Grades Officers
which are an essential part of their
training programmes. If deliberation
at the Legislative Council proceeds
smoothly, MD hopes that the
recruitment exercise for the Assistant
Grades Officers could be conducted
later this year.

Riding on this new development, MD
has stepped up briefings on career
opportunities in MD for students
undertaking relevant courses in our
tertiary institutions, particularly the
introduction of the new Assistant
Grades, many participants indicated
interest in the new job opportunities.

To enable tertiary students to better
understand the work of MD and the
maritime industry, MD has started a
Summer Internship Programme for
Assistant Marine Officers and Assistant
Surveyors this year. 20 places will be
provided for students from universities
and post-secondary institutions.



12.

13.

14.

15.

To nurture youngsters’ interest in the
maritime industry at their early age,
we also started to arrange school
visits to MD last year. Feedback has
been encouraging and many students
found that the visits to Government
Dockyard and vessel traffic training
centre were eye-openers for them.

MD believes the joint efforts from
the government and the industry will
cultivate more local talents for the
maritime industry.

Last but not the least, I would like
to congratulate those who will be
presented awards later. Without
your unfailing support of the Hong
Kong Shipping Register, and excellent
performance in your services, the
Hong Kong registered fleet would not
have had such a pleasing achievement
last year.

Thanks you.

(Maise Cheng: Director of Marine, Marine

Dept., HKSAR)
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J Rc Hostmost Engineering Ltd ’
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carriage requirement:

Passenger Ship (>=500GT) or Tanker (>=3,000GT):
1 July 2012 (New building)
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Yokogawa: Auto Pilot & GyroCompass System  Tel: (852) 2554 9207 Fax: (852) 2554 5152
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IMC Group -

Founded in 1966, the IMC Group comprises companies with diverse interest worldwide.
The major strategic business interests core to the IMC Group are in industrial supply chain
and logistics solution services, which include shipping operations, ship management, crew
management, newbuilding and consultancy services, marine and offshore engineering and
infrastructure development, oil palm plantations besides investments, lifestyle and real estate
development and a social enterprise.

The IMC Group owns and operates a fleet of bulk carriers, chemical/product tankers, offshore
supply vessels, FPSO, Floating Loading Facilities, tugs and barges, logistic distribution center,
warehousing, container terminal, ship repair and offshore yards.

The IMC Group has a major presence in Asia such as China, Hong Kong, Indonesia, Malaysia,
Singapore and Thailand. In China, IMC has office branches in Beijing, Qingdao, Dalian,
Lian Yungang, Nanjing, Suzhou and with controlling office in Shanghai. It also has offices in
Australia, India, Japan, Korea, Myanmar, Philippines, South Africa, UAE, USA and Vietnam.

Contacts:

Suite 2802, Lippo Centre Tower 2, 89 Queensway Admiralty, Hong Kong.
Tel 1 (852) 2295-2607

Fax 1 (852) 2918-9808

Email :imcdm@imcgroup.com.hk

&Website : www.imcgroup.info
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Grand Seatrade Shipping Company Limited

2607 Alexandra House, EEFIREITE 16-20 57
16-20 Chater Road, Hong Kong mEILKE 2607 E

Tel : ( 852) 2526 4294-7 E5E | (852) 2526 4294-7

Fax : (852) 2810 6780 {EH : (852)2810 6780

Telex : 85146 SETRA HX T /#E : 85146 SETRA HX
E-mail address : gstrade@netvigator.com EH : gstrade@netvigator.com
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Law Column - LN3

Liability issues in cold chain transportation

Joanne Waters

Imagine the scenario: A shipper has
arranged for a cargo of frozen food goods
to be shipped from Europe to Asia by sea.
On arrival in Asia, the goods are found to
be defrosted and no longer fit for human
consumption. On closer inspection, it
becomes clear that the reefer container
temperature was set at +10°C rather than
-10°C as instructed to the Carrier in the
booking note. The consignees claim
under their cargo insurance and the cargo
underwriters sue the Carrier under the sea
waybill to recover the losses. The Carrier
wants to know what, if any, defences it has
to the claim.

On a first reading, you might think
that’s a tough one for the Carrier to escape
from given that the booking note expressly
gave instructions for the cargo to be carried
at a minus temperature but the reefer was
set at a positive temperature. But, as with
all contracts, it’s important to look more
closely at the terms and conditions to
determine exactly where liability lies.

In this case, the standard terms and
conditions incorporated into the sea waybill
were clear: setting the temperature of the
reefer container and ensuring that the
temperature was correct was exclusively
the shipper’s responsibility. Further

evidence demonstrated that when the
reefer was loaded by the shipper’s agents
at the cold storage warehouse onto a truck
for on-carriage to the load port, the loading
supervisor had signed a declaration that
the reefer temperature was set correctly.
As a result, the carrier was able to achieve
a nuisance level settlement with the cargo

underwriters.

This example demonstrates the
importance of contractual terms in
managing the risks inherent in cold chain
logistics. Drafting a contract or standard
terms and conditions that clearly apportion
liability for damage allows a logistics
operator to more accurately assess its risk
and in turn, price in that risk to its contract
and / or obtain adequate insurance to
mitigate that risk.

Some of the key contractual
mechanisms that can help achieve this are

as follows:

1. FORM OF CONTRACT

e Consider using a form of contract
which is not automatically subject
to liability regimes giving you more
freedom to incorporate limits or
exclusions of liability.
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Enter into back-to-back contracts with
the customer and service provider
where possible. If not wholly possible
at least seek to include back-to-back
limits and exclusions of liability. Seek
to include indemnity provisions in
both contracts to assist with pursuing

recourse claims.

INCLUDE CLAUSES THAT CLEARLY
DEFINE THE PERIODS AND LIMITS
OF RESPONSIBILITY, E.G.:

State which party is responsible for
setting the temperature of a reefer
container and liable for any damage
occurring as a result of incorrect

temperature setting.

State what level of responsibility you
are accepting as regards shipper-

packed containers.

State when your period of
responsibility for caring for the goods

begins and ends.

State which party is responsible for
pre-cooling the container and cargo to

avoid “hot stuffing”.

Expressly exclude liability for

consequential losses.

Include list of defences / exceptions to
liability in contracts not compulsorily
subject to the Hague / Hague Visby

Rules.

e  Exclude liability for inherent vice /
inevitability of damage. To assist in
proving the existence of inherent vice,
consider including a clause entitling
you to inspection of the cargo and, if
possible, a clause regarding a right to
copies of certain key documents such
as temptales data / the data logger

records / any pre-shipment surveys.

3. EVIDENCE OF CONDITION ON
LOADING

e  State that as regards shipper-packed
and / or refrigerated goods, the bill
of lading shall be a receipt only
and the remarks “in apparent good
order and condition” on the face of
the bill do not constitute prima facie
evidence that the cargo was loaded
in good condition / at the required

temperature.

e Consider including an express
warranty from the shipper that cargo
is, upon handover into your custody,
in a condition so as to withstand the
ordinary incidents of the intended

voyage.

Whilst it is not possible to exclude
the risk of liability completely, it is possible
to narrow the scope of liability or increase
the scope for defences to a claim using

contractual terms.
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(This article first appeared in The
Chartered Institute of Logistics and
Transport Hong Kong (CILTHK) newsletter,
May 2018 http://www.cilt.org.hk/

webadmin/adminnews/view_news_public.

isp)

(Joanne Waters : Registered Foreign Lawyer,
Hong Kong
INCE & CO International Law Firm)

ST O T N
BT

“One of the top maritime /aw firms withodt question”
Chambers Asia Pacific

Band 1 - Shipping

Chambers Asia Pacific

Tier1 - Shipping and Ship Finance

Legal 500 Asia Pacific

Please contact: shipping.asia@incelaw.com or phone +852 2877 3221
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Notice of Correction

There is one article in Law Column (“Act” Does Not
Require “Fault” Under Clause 8(d) Of ICA 1996) of
Seaview 121 printed in wrong name of author, it
shall be “Simon Cheng, Managing Associate of Ince
& Co. International Law Firm” and “Vincent Zhang,
paralegal of Ince & Co. International Law Firm ”

The corrected authors’ name.

Please accept apology from Editorial Board.

EIERE
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BRENDA CHARK & CO

Maritime Law Firm

We have successfully represented substantial or state-owned shipowners, managers,
charterers, P&I Clubs, hull underwriters and other related intermediaries in the

shipping industry. The cases that we have handled include:

Contentious Non-contentious

e Insurance covers — H&M / P&1 / FD&D e Ship Building

e Carriage of goods-damage / short or non or mis-delivery e Ship Finance

e Charterparty- demurrage / wrongful delivery / unsafe berth e Sale of ship

e Defence to personal injuries by crew / stevedores e Ship Registration
Others

* Employment Issues

e Landlords & Tenants

e Tracing of Trust Funds

* Enforcement of Awards & Judgments

e Defending claims arising from cyber crime
e Defending import & export related offences

i e E 338 SRt L 9 E& F =
OE & F, CNT Tower, 338 Hennessy Road, Wanchai, Hong Kong
Tel: (852) 3590 5620 Fax: (852) 3020 4875
E-mail: info@brendachark.com
Website: www .brendachark.com

J
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ICSHK Column - Winter Lecture

“Ship Owning: Changes & Challenges”

Edward Buttery

Institute of Chartered Shipbrokers
(ICS) Hong Kong Branch invited Mr.
Edward Buttery, Founder and Chief
Executive Officer of Taylor Maritime Ltd.,
to deliver a lecture to the ICS members,
guests and students on the 9th February
2018. Mr. Edward Buttery’s talk on the
changing nature of dry bulk shipping and
ship owning, over the last ten years, gave
insight into what has been a challenging
period in the history of shipping.

Mr. Buttery, shared his experience
about establishing his company in 2013 and
the unwillingness of banks to provide loans
at that point of time. The challenges faced
by the shipping industry in raising finance,
especially when the traditional bank
sources were drying up, were highlighted
and discussed by him.

Mr. Buttery provided a highly
thought-provoking and relatable speech,
which covered the technical and logistical
challenges that have characterized the
shipping industry as a whole and continue
to do so. He shared his experiences
as to what it takes to own and run a
shipping company. This was a particularly
compelling part of the talk and the major
takeaways from this were:

v' the importance of building a
team of strong, supportive and

knowledgeable people

v knowing your strengths as well

as your weaknesses, and

v" having fundamental and clearly
defined objectives, that keep the
team striving towards a realizable

yet challenging target.

Further, commenting on the global
financial crisis within the last 10 years, Mr.
Buttery expressed his thoughts about the
evolution of the ship owning companies
under the pressure of cost control and
optimization and quality of maintenance.
He also mentioned constant changes that
challenge the shipping industry nowadays.
These included cyber security, ballast water
management system, scrubber technology,
amongst others. Finally, he expanded on
the strategies that a shipping firm should
employ to survive and succeed. To the
prospective entrepreneurs he implied that
this is a good time to invest in the dry bulk

sector.
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Mr. Buttery’s speech was followed by
a 15-minute question and answer session.
Varied viewpoints were expressed, such
as the nature of the challenges that our
industry faces currently, and those that
may potentially be faced, going forward.
In addition to those mentioned in the
foregoing, these include human resources
(crewing and training), funding, Emissions
regulations (current) and the future
challenge for the industry such as the

autonomous ships.

Branch Hon-Secretary Mr. Rakesh
Sethi MICS extended a very hearty vote of
thanks to Mr. Edward Buttery for sharing
his experience and opinion. The Hon-
Secretary also thanked the sponsors for the
event “Desan Shipyard Tuzla Bay Turkey”
for their gracious and generous support.

(Edward Buttery: CEO of Taylor Maritime
(HK) Limited)

—

Chairman Joseph Chau FICS presently
memento to Mr. Edward Buttery FICS.

From Left - Former Chairman Mr. YK Chan
FICS, Hon Secretary Mr. Rakesh Sethi MICS,
Ms. Dimitra Kotta Kyriakou, ICS Student &
EmCee for the evening, Speaker & Guest
of Honour Mr. Edward Buttery FICS, Mr.
Tim S Huxley FICS of Mandarin Shipping
Limited and Chairman Joseph Chau FICS

Capt. Suresh Prabhakar of Pacific Basin

Shipping (HK) Ltd. interacting with speaker.
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THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.
Exemptions from some exams are available.
Distance learning support via text book and
online tutoring is available to students.
Contact the Branch to register as a student.

Contact :
Honorary Secretary, Hong Kong Branch
Telephone: (852) 2866 1488

E-mail : examination@ics.org.hk
Website : www.ics.org.hk also www.ics.org.uk
FAQ : http://www.ics.org.hk/Examination 9.htm

% B P A o 3
HUNG YUEN PRINTING PRESS

WE DO ALL KINDS OF PRINTING MATTERS AT LOW PRICE & GOOD QUALITY:
o Catalogues o Brochure, Pamphlet
o Poster, Label o Shipping Documents
Offset & Digital Printing

o

o Design Services
o Computer Forms o Corporate Newsletter, Magazine
Name Cards, Letter Head & Envelopes

o

© Calendar, Paper Bags
ABERAAEDA IS RERIERE R 22 164 O-P %

16-O-P, Block 2, Kingley Industrial Building, 33-35, Yip Kan Street, Wong Chuk Hang, H.K.
Tel: (852) 2552 7008 Fax: (852) 2552 6384

\ E-mail: hungyuenprinting@gmail.com /
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LAW OFFICES
KEESAL, YOUNG & LOGAN

A PROFESSIONAL CORPORATION

U.S. COUNSEL TO
THE MARINE TRANSPORTATION INDUSTRY

a

SAN FRANCISCO OFFICE
450 PACIFIC STREET
SAN FRANCISCO, CALIFORNIA 94133
TELEPHONE: (415)398-6000
FAX: (415)981-0136

LONG BEACH OFFICE
400 OCEANGATE
P.O.Box 1730
LONG BEACH, CALIFORNIA 90801-1730
TELEPHONE: (562)436-2000
FAX: (562)436-7416

ANCHORAGE OFFICE SEATTLE OFFICE
SUITE 650 SUITE 3300
1029 WEST THIRD AVENUE 1301 FIFTH AVENUE
ANCHORAGE, ALASKA 99501-1954 SEATTLE, WASHINGTON 98101
TELEPHONE: (907) 279-9696 TELEPHONE: (206) 622-3790
Fax: (907) 279-4239 FAX: (206) 343-9529

HONG KONG OFFICE
SUITE 1603
299 QUEEN’S ROAD CENTRAL
HONG KONG
TELEPHONE: (852)2854-1718
FAX: (852)2541-6189

www.kyl.com

Celebrating over forty years of providing comprehensive legal service to the marine industry.
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HULL INSURANCE CLAUSES —
Constructive Total Loss

Raymond Wong

It is an amazing surprise that the
Institute Time Clauses — Hulls 1/10/83 (ITC-
83) remain widely used after some 34 years
in hull and machinery insurance policies!

There were indeed attempts to
modernize hull insurance cover, through a
1995 version of the ITC wording and the
International Hull Clauses (IHC) 2003, but
both failed to attract much market support.
In early April this year, it was reported
that leading London underwriters would
review the ITC-83 to see how they could
be improved to meet current ship-owners
and underwriters needs.

Understandably, Assureds likely
believe the devil they know is better than
the devil they do not know. However, it
is very common to see hull and machinery
policies incorporating ITC-83 but adding
on ship-owners’ special clauses with
favourable wording either tailor-made or
extracted from IHC and/or other hull forms.

For the next few issues of Seaview,
the Editor of this column will revisit ITC-
83 with an emphasis on claims-related
clauses, identifying the major differences
with the American Hull Form (which is
being used by a few large fleets in Hong
Kong). There are plenty of analyses of the
ITC-83 by English local market experts; the
Editor would however comment with the
assistance of the one “ITC HULLS 1 10 83”

which was written by Mr. D. John Wilson,
a well-respected average adjuster.

The Editor wrote in 1988 the following
Forward for the Chinese version of the “ITC
HULLS 1 10 83”, which was published in
Taiwan:

I knew Mr. D. Jobn Wilson by name
in 1969 through the book he wrote on the
"One Hundred Year of The Association of
Average Adjusters 1869-1969”. I met John
in London in 1973 when, in conjunction
with the present Lord Donaldson, Master
of the Rolls, and Lord Justice Staughton,
he was editing the current tenth edition of
the British Shipping Laws, Vol.7 — the Law
of General Average and the York-Antwerp
Rules.

For years Jobn has enjoyed the
somewbhat daunting and unending task of
helping the juniors of the Richards Hogg
Group progress with their studies and
average adjusting work. He was indeed
the man I had to satisfy before being put
Sforward to sit for the examination of the
Association of Average Adjusters (AAA).

We bhad the opportunity of working
together in Hong Kong for a couple of years.
Apparently, be gained the impression that
I was an interested person so that when I
was visiting Tokyo where he was resident in
August 1984, he granted me the privilege of
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reading his more or less final draft on the
ITC HULLS — 1.10.83. When I had read it
Jfrom cover to cover, I was fully convinced
that it would be the best (and perbaps the
first) analysis and comparison of some
of the clauses issued by the Institute of
London Underwriters covering Hull, Freight,
Disbursements and Excess Liabilities etc.
plus the American Institute Hull Clauses. I
immediately asked Jobn if he would allow
the book to be translated into Chinese. He
gave bis consent without hesitation but in
return I had to make bim a chop for bis
Chinese name.

Whilst I was deliberating how I should
proceed with the translation, my colleague
in Taipei, Edmund Chen, completely out
of the blue, told me enthusiastically on the
phone that be and Ms. Christine Wang
would take up this formidable task. Having
now read the Chinese version, I believe that
the joint vigorous effort of Christine and
Edmund is going to be of great value to
any Chinese practitioners and students in
the field of shipping andy/or insurance. My
beart-felt congratulations on their success.

As the Chairman of the AAA
1987/1988 John wrote an extremely
valuable booklet on “The Insurance
of Average Disbursements and other
Subsidiary Interests following a Marine
Casualty” which was published by
the Association in May 1988. Jobn, I
understand, is now working on the new
edition of the British Shipping Laws, Vol.7—
the Law of General Average and the York-
Antwerp Rules.

The Editor understands that John’s
Analysis of the 83 Clauses was largely
prepared for the Japanese market and the
leading insurers there did all the printing, a
copy was given to the Editor personally by
John who kindly allowed him (the Editor)
copy right on this book for any future
editions.

It is worth reminding readers that the
ITC-83 state that the insurance is subject
to English law and practice, meaning that,
subject to any overriding provision in the
policy, the Marine Insurance Act 1906 and
the UK Insurance Act 2015 will apply.

CONSTRUCTIVE TOTAL LOSS

A Constructive Total Loss is defined
by section 60 of the Marine Insurance
Act 1906, which is subject to any express
provision in the policy. In ascertaining
whether a ship is a constructive (or
commercial) total loss and not worth
repairing, a prudent uninsured owner
would have regard to three main factors:

1) The estimated cost of repairing the
ship,

2)  The estimated value of the “wreck” as
scrap, and

3) The estimated value of the ship when
repaired.

As a general rule, if 1 + 2 is greater
than 3, then the vessel is a C.T L.

It will be noted that each of these
three factors depends on an estimate,
always a somewhat flexible or “elastic”
figure.
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An uninsured owner has only himself to consider when evaluating these estimates and
making his decision whether to repair or scrap the vessel, but the position is totally different
when the vessel is insured. Each estimate will then provide a fruitful source for argument
between the parties, more particularly when it is recognized that so much money used to
be at stake under the particular conditions of an old fashioned policy of marine insurance
subject only to the provisions of the Marine Insurance Act.

If the ship-owner under such a policy was able to demonstrate that the vessel
was a constructive total loss and not worth repairing, on an estimated sound value of

the ship when repaired of,

e.g... _500,000

he was entitled to recover the full insured value of the vessel —

whatever that might be,

e.g...1,000,000

plus his subsidiary insurances, if any, on Freight & Increased Value,

etc. of a further,

In addition (and although this does
not concern the ship-owner himself), many
reinsurances of the ship on Total Loss
Only conditions would be affected by the
decision of the original hull underwriters
as to whether or not the vessel was a
constructive total loss.

Clause 19 of ITC-83 does contain an
express provision, which reads as follows:

19. CONSTRUCTIVE TOTAL LOSS

19.1 In ascertaining whether the Vessel is
a constructive total loss, the insured
value shall be taken as the repaired
value and nothing in respect of the
damaged or break-up value of the
Vessel or wreck shall be taken into
account.

19.2 No claim for constructive total loss
based upon the cost of recovery
and/or repair of the Vessel shall be
recoverable hereunder unless such

say... 250,000
1,250,000

cost would exceed the insured value.
In making this determination, only
the cost relating to a single accident
or sequence of damages arising from
the same accident shall be taken into
account.

To reduce the areas of possible
dispute between ship-owners and
underwriters in ascertaining whether the
vessel is a constructive total loss, this clause
provides that:

The insured value shall be taken as
the repaired value, and

Nothing in respect of the damaged or
break-up value of the vessel or wreck shall
be taken into account.

There is thus only one factor left
within the realms of estimate — (the
likely cost of repairing the ship) — and,
further, that estimated repair cost must
be compared with the insured value of
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the ship instead of her market value. In
practice, most ships tend to be insured
for more than their market value and it
becomes more difficult, therefore, for the
assured to demonstrate a constructive total
loss and thereby enable him to recover the
insured value of his vessel, plus any sums
insured on subsidiary insurances such as
Freight & Increased Value.

The first sentence of Clause 19.2 sets
out in greater detail and reiterates what is
already implied in the first section of the
clause, i. e. that

“No claim for constructive total loss
based upon the cost of recovery and/or

repair of the Vessel shall be recoverable
hereunder unless such cost would exceed
the insured value.”

The second sentence of Clause 19.2
was largely borrowed from the American
Institute Hull Clauses ( June 2, 1997 ). The
clause provides that only the costs relating
to a single accident may be taken into
account in determining whether the vessel
is a constructive total loss. This resolves
a problem which had been discussed for
many years and which was mentioned in
the case of the “Medina Princess” (1965)
and also in his address to the Association of
Average Adjusters in 1982 by Lord Justice
Donaldson, later Master of the Rolls.

For example, a vessel insured for 1,000,000 might sustain damage by grounding, repairs to

which were deferred, but which would cost

.................................................................... 400,000

Subsequently, the vessel is involved in a collision or some other accident, repairs

to which would COSt.......ooovviiiiii

Clearly, the vessel is a constructive
total loss within the terms of Clause 19.1,
but should the assured be entitled to claim
the insured value of the vessel, plus the
sums insured on his subsidiary insurances,
- and that without the application of any
policy deductibles (under Clause 12.1 )?
Or should his claim be limited to one for
Unrepaired Damage (under Clause 18 )
and be subjected to the application of the
policy deductibles?

As already stated, this problem
has now been resolved and a claim for
constructive total loss can only be based on
the costs relating to a single accident.

............................................................... 650,000

1,050,000

Costs of recovery &/or repair of

the Vessel which may be included in
computing a C.T.L.

1. Repairs to hull and machinery of the
vessel, including spare parts

2. (Add) 10% for contingencies — as
recommended by the “Renos” 2016

3. Air freight on spares

4. Cost of dry-docking and general
services

5. Superintendent’s fees and expenses

SEAVIEW 122 Issue Summer, 2018 Journal of the Institute of Seatransport 27



6. Towage to repair port (including crew
wages and maintenance, bunkers,
etc.)

7. Cost of discharging cargo necessary to

enable repairs be effected

8. Cost of Class survey

9.  Port charges, pilots, towage, etc.

10. General Average contributions
payable by ship (cargo sacrifice)

11. Cost of salvage of the vessel

12.  SCOPIC liability — as upheld by the
Court of Appeal in the “Renos” 2018

Lines 134/139 of the American
Institute Hull Clauses (June 2, 1977) reads

as follows:

TOTAL LOSS

In ascertaining whether the Vessel
is a constructive Total Loss the Agreed
Value shall be taken as the repaired value
and nothing in respect of the damaged or
break-up value of the Vessel or wreck shall

be taken into account.

There shall be no recovery for a
constructive Total Loss hereunder unless
the expense of recovering and repairing the
Vessel would exceed the Agreed Value. In

making this determination, only expenses

incurred or to be incurred by reason of a
single accident or a sequence of damages
arising from the same accident shall be
taken into account, but expenses incurred
prior to tender of notice of abandonment
shall not be considered if such are to be
claimed separately under the Sue and

Labour clause.

The provision is largely of identical
effect to their counterparts in the ITC-83,
the difference being that the American
Hull form specifically state that “expenses
incurred prior to tender of notice of
abandonment” and “are to be claimed
separately under the Sue and Labour
clause” cannot be ranked when calculating
the cost of recovery and repairs of the

vessel.

Ship-owners Special Clauses

The following self-explanatory
wording is commonly seen under the Ship-
owners Special Clauses incorporated in the
hull and machinery policies of insurance
(the wording being the same as Clause 21
of the THC 2003):

21. CONSTRUCTIVE TOTAL LOSS

21.1 In ascertaining whether the Vessel is
a constructive total loss, 80% of the
insured value shall be taken as the
repaired value and nothing in respect
of the damaged or break-up value of
the Vessel or wreck shall be taken

into account.
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21.2 No claim for constructive total loss
based upon the cost of recovery
and/or repair of the Vessel shall be
recoverable hereunder unless such
cost would exceed 80% of the insured
value. In making this determination,
only the cost relating to a single
accident or sequence of damages
arising from the same accident shall

be taken into account.

Furthermore, there are other clauses
amended to the effect that it would be
necessary to show costs up to 80% of
the Insured Value or Market Value at the
Assured’s option (or whichever is lower).

BELT AND ROAD INITIATIVE FORUM

This is a forum of a series of four
bimonthly sessions with a theme of “Belt
and Road Initiative” (BRI, which is jointly
organized by The Hong Kong Logistics
Management Staff Association (HKLMSA),
C.Y. Tung International Centre for Maritime
Studies, PolyU (ICMS) and the Hong Kong
Seamen Union (HKSU). It employs the
Interdisciplinary Learning/Back-to-Basics
(IDL/B2B) methodology and the sessions
are conducted in an open forum case study
with interactive question and answer (Q&A)
discussions. Tt is a platform for those from
all sectors of the Hong Kong economy,
businessmen, eminent professionals,
academics and even students, to explore
what BRI offers them, and to share

their expertise and valuable experience
in realizing the opportunities through
application of the BRI Triangle Theory of
“Politics, Economics & Culture”.

The Inaugural (1st) Session of the BRI
Forum was held on 22nd June 2018, with
Mr. Wong Cho Ho being the moderator
presiding on the topic “BRI - Concept,
Objective and Realization”, who used the
BRI Triangle to identify how and on what
basis BRI was developed, its continuous
evolution, what it envisages, and how
it could probably be realized, and the
possible role of Hong Kong in access to
such opportunities. There will be case
studies on the many challenges ahead in

the process of realization.

The 2nd Session: Development
of Logistics in Hong Kong - Challenges
and Future under BRI — will be held on
Thursday, 23 August 2018 to be moderated
by Mr. Sunny Ho Lap Kee. It will trace the
historical development of logistics in Hong
Kong, Air, Sea & Land, the challenges faced
over time since 1950, and that posed by
land shortage and ever more stringent will
be held on international legislations. It will
consider as a case study the impact of the
High Speed Rail, the HK/Macau/Zhuhai
Bridge, and the Great Bay Area project.

The 3rd Session: The Role of
Professional and Educational Services in
Hong Kong under BRI — will be held on
Thursday 18 October, 2018. It will examine

the accumulated expertise and depth of
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talent in Hong Kong and how this can
contribute to the realization of BRI work or
projects through such resources in Hong
Kong, including the case of Innovation
& Technology development in HK under
the BRI. The Lead Moderator will be Mr.
Raymond Wong Tak Chiu.

The Forum is held at HK Polytechnic
University from 7:00 pm to 9:45 pm being
conducted in English (though questions
in Cantonese and/or Putonghua are
welcomed). For further details please
contact Ms. Catherine Chow at Tel: 2771-
6180 or info@hklmsa.org.hk

(Raymond T C Wong: Average Adjuster)

AMA;

Asia Marifime Adjusfing (Hong Kong)

23]

Trading Division of TCWong Average Consulting Lid.

Expert in law & practice of General
Average & Marine Insurance providing
claims consultancy & adjusting
services to international market on:

General Average and Salvage
Hull and Machinery
» Particular Average
» Constructive Total Loss
» Sue & Labour Charges
» Collision Liability claims & recoveries
¢ Shipyards
* Loss of Hire

Cargo
Expert Witness work

Associates/ Correspondents:

Asia Maritime Adjusting - Shanghai

Asia Maritime Adjusting Pte Ltd. - Singapore
Rogers Wilkin Ahemn LLP - London

PT. Global Internusa Adjusting - Jakarta
Concord Marine - Taipei

= e g

ERTRDEIELE AP 0EBE
Office B, 9/F., Sai Wan Ho Plaza, 68 Shau Kei Wan Road, Hong Kong
T. 852 3996 9876; 3590 5653

E. info@averageadj.com

www.averageadj.com
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We aim to expand and enrich the contents of “Seaview”.
If you would like to share your thoughts or experiences
with other members, please feel free to submit an article
to the Editorial Board for consideration for publication.
Articles and materials in connection with all aspects of
sea transportation are welcome from members.

The number of words in an article should be around
1000, with soft copy in .doc format. Please mail to:
Institute of Seatransport,
Room 1605-7C, China Merchants Building,
152-155, Connaught Road C,Hong Kong.
Or GPO Box 6081, Hong Kong.

Or you may post it by e-mail to:
info@seatransport.org or
fax it to us at (852) 2581 0004

Thank you very much for your kind support.
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Guideline of Articles for Seaview

SCREHE
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Article(s) submitted for Seaview should be:
1. Related to sea transportation;

2. Contents to meet with the theme;

3. No politics.
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The “SEAVIEW"” quarterly Journal circulated in Hong Kong, China

and Taiwan with 1000 copies each issue. We cordially invite your

participation to advertise in the coming issues.

Rate for advertising per issue:-

Back full page cover

Front inside full page
Back inside full page
Full page

Half page

Quarter page

HKD 3,500.00
HKD 3,300.00
HKD 3,300.00
HKD 1,680.00
HKD  950.00
HKD  550.00

Colour printing is acceptable upon requsted with additional cost.
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— INSTITUTE OF SEATRANSPORT

APPLICATION FORM FOR MEMBERSHIP

NAME ( Mr/ Mrs / Miss ) w4
DATE & PLACE OF BIRTH
NATIONALITY PASSPORT /L. D. NO. *H )ﬂl_
HOME ADDRESS PHOTO
HOME TELEPHONE MOBILE PHONE NO
PRINCIPAL PROFESSION PRESENT POST
PRESENT EMPLOYER & FULL ADDRESS
DEPT. OFFICE TELEPHONE NO. FAX
# ACADEMIC / PROFESSIONAL QUALIFICATION ~ E-MAIL
* PREVIOUS EXPERIENCE IN SEATRANSPORT :
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
REFEREE : NAME COMPANY TEL.
CORRESPONDENCE ADDRESS OF APPLICANT
FOR OFFICIAL USE : DATE OF ACCEPTANCE GRADE
FEE____ MEMBERSHIP NO. MAILIST

DECLARATION

I, the undersigned, hereby apply for admission to membership of the Institute of Seatransport, and do agree,
if admitted, to comply with the By-laws and by any subsequent amendments and / or alternations there to which
may be made, and by any Regulations made or to be made for carrying them into effect.

SIGNATURE DATE OF APPLICATION

On completion of this form, it should be sent to “The Secretary, Institute of Seatransport, G.P.O. Box 6081, Hong Kong” together with a cheque of HK$400, payable

to “ Institute of Seatransport”. This amount is for covering the entrance fee and first Annual Subscription only and is not refundable if withdrawn by the applicant.

# Please state name, number, date and place of issue of certificate/degree, or name and membership no. of other related Institute(s) on separate sheets. Please enclose

a photocopy of your qualification if possible.

* For applicant with only commercial background, please fill in sufficient experience to cover the minimum requirements as stipulated in Articles 6.3. If insufficient

information is given, the applicant will only be graded according to Article 6.4 as Associate Member.
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Aaon Risk Solutions

~ The marine industry is compléx, occasionally volatile, constantly evolving and presents considerable risk.
Aon’s marine expertise is unique‘in‘the-industry, providing comprehensive and flexible solutions for our
clients” global operations. Aon’s‘marine team in Asia consists of over 50 experts focused on providing risk
solutions to the marine industry. With key hubs in Singapore, Beijing, Shanghai, Hong Kong, Taipei and
Seoul, we deliver tailored marine solutions to some of the region’s largest ship owners, shipyards, ports
& terminals, manufacturers & traders and major construction projects.

Visit aon.com to learn more about Aon’s marine team.

AON

Risk. Reinsurance. Human Resources. Empower Results®





