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Environmental liabilities
A question of reasonableness

Richards Hogg Lindley

Editor’s Notes: The following notes are
contributed by Richards Hogg Lindley,
Average Adjusters and Marine Claims
Consultants.

Situations in which pollution-related
costs can be recovered in general
average (GA) have been discussed in
our previous article, Environmental
liabilities: a question of motive. We
will now consider when the costs of
cleaning up pollution in dry-dock may
be covered by particular average (PA).

Case study

A vessel, sailing in ballast, suffers a
serious grounding. A diver’s inspection
reveals extensive bottom damage, however,
the water pressure is holding the bunkers
in the breached bottom tanks, and there is
no actual leakage. The vessel is towed to a
local shipyard for repairs, and enters dry-
dock. Considerable expenditure is incurred
to:

1. Carry out tank-cleaning in all areas
adjacent to planned hot work

2. Remove bunker residues from
undamaged areas of the exterior shell
plating

3. Clean the dry-dock and its pumping
facilities.

We will consider each cost in turn.

Tank cleaning

There is a long standing practice
stating that is necessary to clean cargo
or bunker tanks in order to do repairs,
and it is now largely uncontroversial that
these costs form part of the reasonable
cost of repairs. The Association of Average
Adjusters Rule of Practice D6 provides
guidance on how these costs should be
divided when both damage repairs and
owners’ work are being carried out. If
bunkers have escaped and have formed a
coating over parts of a hull, and this needs
to be cleaned before hot works can be
carried out, the cost of doing so would
likely be recoverable as part of the cost of
repairs.

Bunker residues

If undamaged areas of plating are
covered with bunker residues, can the
cost of removing those bunker residues
be recovered? This question arose in the
Orjula [1995] 2 Lloyd’s Rep. 395, where
several drums of acid began leaking
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because they had been badly stowed. The
shipowners sought to recover from the
charterers the cost of cleaning the deck of
acid, whilst the charterers argued that there
had been no physical damage to the vessel
because the acid did not penetrate the deck
material, and so the cost should fall on the
shipowners. The judge decided that the
ship had been damaged ‘by reason of her
contamination’. It follows that the cost of
cleaning bunker residues from undamaged
areas of exterior shell plating is likely to
constitute physical damage to the ship, and
may be recoverable in PA on that basis.

A question of reasonableness

The final scenario involves the
cleaning of a drydock and its pumping
facilities. Unlike the other examples, the
damage has happened to something other
than the ship itself, therefore the recovery
cannot be based on damage to the ship,
and we must consider what the reasonable
cost of repairs is.

A very significant case which assists is
the Medina Princess [1962] 2 Lloyd’s Rep.
17. The plaintiff owners were looking to
prove a constructive total loss, and much
of the several-hundred page judgment
concerns which costs could be brought in
as part of the reasonable cost of repairs.
Mr Justice Roskill stated that the correct
approach to adopt when calculating the
reasonable cost of repairs is to consider
“what would have to be expended to put
the ship right”. On the facts, a cost which
must be incurred to put our ship right is
to put it into dry-dock. Part of the expense
of putting the ship into drydock would
be the cost of tugs and mooring, which

would form part of the cost of repairs.
Additionally, we know that the vessel has
damaged tanks and that they will leak oil
into the dry-dock — this is foreseeable. The
oil will need to be cleaned from the dry-
dock walls and the pumping equipment.
In this example, it is quite clear that the
cost of cleaning the dry dock is as much a
part of the cost of entering a dry-dock as
the cost of tugs and mooring, and therefore
forms part of the cost of repairs.

Points to note

e  Whilst the above are all examples
where pollution costs may be
recovered in particular average
the position is by no means
straightforward, and each case will
need to be reviewed on its own
merits.

e  When considering whether pollution-
related costs may be allowable in
particular average, regard must be
had to how inextricably linked the
costs are to the actual repair process,
and not simply whether the costs
are incurred as a consequence of the
casualty.Cargo interests must take
care in ensuring the general average
security they provide meets with the
shipowner’s requirements in order for
their cargo to be discharged without
unnecessary delay.

(Richards Hogg Lindley: Average Adjusters
and Marine Claims Consultants)

SEAVIEW 120 Issue Winter, 2017 Journal of the Institute of Seatransport 13



THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.

Exemptions from some exams are available.

Distance learning support via text book and

online tutoring is available to students.
Contact the Branch to register as a student.

Contact :
Honorary Secretary, Hong Kong Branch
Telephone: (852) 2866 1488

E-mail : examination@ics.org.hk
Website : www.ics.org.hk also www.ics.org.uk
FAQ : http://www.ics.org.hk/Examination 9.htm

J Rc Hostmost Engineering Ltd ’

JRC =
ECDIS, | _§

2 b p-rel

Electronic Chart Display and Information System (ECDIS)

JRC: Marine Telecom & Navigational Equipment

Yokogawa: Auto Pilot & GyroCompass System

YOKOGAWA

carriage requirement:

Passenger Ship (>=500GT) or Tanker (>=3,000GT):
1 July 2012 (New building)

Cargo Ship (>=10,000GT): 1 July 2013

Cargo Ship (>=3000GT): 1 July 2014 (New Building)
Passenger Ship (>= 500GT):

Before 1 July 2014 (Existing)

Tanker (>=3000GT): Before 1 July 2015 (Existing)
Cargo (>=50,000GT): Before 1 July 2016 (Existing)
Cargo (>=2,000GT): Before 1 July 2017 (Existing)
Cargo (>=10,000GT): Before 1 July 2018 (Existing)

Add: 12/F., Yan's Tower,

27 Wong Chuk Hang Road, HK

Email: g01host@hostmost.com.hk

Tel: (852) 2554 9207 Fax: (852) 2554 5152

14

SEAVIEW 120 Issue Winter, 2017 Journal of the Institute of Seatransport




Law Column -

Increased tonnage limitation figures set to be adopted in Hong Kong

Rory Macfarlane

Consistent with most maritime
jurisdictions, Hong Kong allows ship-
owners to limit their liability for both
property damage claims and for personal

injury or loss of life claims.

In May 2015, Hong Kong adopted
the 1996 Protocol to the 1976 Convention
of Liability for Maritime Claims. Shortly
thereafter, on 8 June 2015, the State Parties
to the Protocol agreed higher limitation
figures which were to apply if adopted
locally through domestic legislation. The
effect, if enacted, was to increase the
tonnage limits by a little over 50%. Hong
Kong did not adopt those higher limits
into its local law in 2015. That is soon to

change.

The Present

On 11 October 2017, the Chief
Executive tabled the Merchant Shipping
(Limitation of Ship-owners Liability)
Ordinance (Amendment of Schedule 2)
Order 2017 with the Legislative Council.
The effect of this is that the higher IMO
limits for maritime accidents are to be

enacted into Hong Kong law.

As at time of writing, the revised limits
for maritime incidents are expected to
come into effect on 4 December 2017. The
previous limits will remain applicable in
incidents that occurred before this date.

As a result of these amendments,
a ship-owner’s limits of liability for both
property damage claims, as well as for
personal injury or loss of life claims in

Hong Kong, will be increased as follows:

Praperty Damane Claims

Gross Old Limit | New Limit
Toennaoge {SDRs) {SDRs)}

tp o 2,000 1,000,000 1,510,000
2,001 - | +400 per | +604 per
3,000 tonne tonne
30,001 - | +300 per | +423 par
FO000 tonne tonne
=70,000 +200 per | +302 per

tonne tonne

Personal Infuryy | oss of 1ife Claims

Gross Crid Eimit | New Limit
Tonnage {SDRs) {SBRs)

up b 2,000 2,000,600 3,020,000
2.001 - | +800 per | +1,208 per
30,0060 tonne onne
30,001 - | +b00 per | #9406 per
FO000 tonne tonne
=70,000 +400 per | +504 per

tnne tonne
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The daily conversion rate for Special
Drawing Rights (SDRs) is available on the

International Monetary Fund website.

Comment

It remains to be seen what effect this
change has on casualty dispute resolution
in the region. However, with some of the
major maritime states in Asia now applying
very different limitation regimes, we
anticipate that forum shopping will become
an even more critical aspect to resolve in

the early stages of a casualty.

(Mr. Rory Macfarlane: Partner, Hong Kong
INCE & CO International Law Firm)
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A Preliminary Study on Enforcement of Air Pollution Control on
Ocean Going Vessels (OGVs) at berth in Hong Kong

Brian Sun / Owen Tang

1. Introduction

Despite of the importance of
international shipping to world trade,
we cannot deny its huge burden on
planet Earth through various sources of
pollution. It has been claimed that 50% of
all pollutants actually come from shipping
activities, which accounted for 54% of SOx,
33% of NOx, and 37% of PM concentrations
measured in Hong Kong in 2011. The
Civic Exchange reported that hazardous
chemicals emitted from shipping results
in 385 premature deaths per annum in
Hong Kong, which constituted over 74%
of total 519 premature deaths per annum
in the Pearl River Delta (PRD) region. The
Hong Kong government and the shipping
industry have taken proactive measures to
alleviate air pollution caused from shipping
through the Fair Winds Charter and vessel
emission reduction policy. The policy was
later compared to what western countries
did when its air pollution control regulation
was finally enforced on OGVs from July 1,
2015.

The purpose of this paper is to
conduct a preliminary assessment on the
impact of enforcing air pollution control or
emission control area (ECA) for OGVs in
Hong Kong through qualitative analysis of
views collected from some stakeholders.
Through SWOT analysis, the major
weaknesses and threats of setting up an
ECA in Hong Kong are identified. This

paper also suggests some measures to the
related parties for consideration. In short,
it is worthwhile to enforce air pollution
control or set up an ECA in Hong Kong
regardless of potential weaknesses and
threats.

2. SWOT Analysis

a) Strengths:

1. Bringing benefits to the environment
and public health

2. Improving public perception of the
Hong Kong maritime industry

3. Strengthening the international status
of Hong Kong’s maritime industry

4. Benefiting from Hong Kong’s free
trade policy

b) Weaknesses:

1. Doubtful supply stability of
compliant-fuel

2. Increase pressure towards
stakeholders of maritime industry

3. Need for suitable technologies/
training for fuel switching or
abatement

4.  Dependence on only oil import

5. Air pollution index of Hong Kong
almost double that of Singapore
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Opportunities:

Arousing international community’s
awareness on green shipping

Establishing Hong Kong’s leading
role to pioneer the set-up of an
emission control area in the region

Improving the image of the maritime
industry to attract talent and leaders

d)

Threats:

Uncertainty in adequate supply of
ECA-compliant fuel in the short term

Prices of ECA-compliant fuel may
increase due to tight demand

Threat to the competitiveness of
Hong Kong port

Threat to safe marine engine
operation

Strengths:

a.l

a.2)

ECA designation requires all OGV’s to
comply with mandatory fuel switching
with compliant fuel which has no
more than 0.5% Sulphur-content,
or to use an alternative compliance
method, while they are at berth in
Hong Kong. The mandatory pollution
control improves coastal air quality
and safeguards the health of people.

The maritime industry in Hong
Kong has always been perceived as
polluting and being unclean, leading
to concerns about the sustainability
of manpower development in the
industry. Setting up an ECA can create
a positive image of the industry and
help her to attract new blood and
talent.

a.3)

a.4)

If Hong Kong’s maritime industry
takes a leading role to set up ECA
in the region, this would facilitate
promoting Hong Kong as an
environmentally-conscious city.
Setting up ECA in Hong Kong could
draw the attention of the global
maritime community and strengthen
the perception of Hong Kong as an
International Maritime Centre.

Free trade policy could bring
some advantages to shippers by
maintaining no barriers on trade and
by reducing the taxes and tariffs on
import or export of goods within
free trade zones. Simplified customs
procedures and less documentation
are required. By the end of 2015,
Hong Kong extended the Free Trade
Agreement Transshipment Facilitation
Scheme (FTA Scheme) to allow
shippers to continue enjoying a tax
reduction when their cargoes pass
through Hong Kong from respective
FTA Scheme signatory jurisdictions.
Disregarding the cost implications
from fuel switching or alternative
compliance methods, Hong Kong can
maintain its competitiveness with the
benefits of an open-door policy.

Weaknesses:

b.1) The Sulphur-content requirement

SEAVIEW 120 Issue Winter, 2017 Journal of the Institute of Seatransport

of an 0.5% cap for Hong Kong is
currently not aligned with the new
requirement of 0.1% Sulphur-content
cap for the ECAs after 1 January 2015
in many western countries. A stable
supply of LSF with 0.5% content is
doubtful since fuel suppliers and
bunkering ports may mainly focus on
increasing the productivity of LSF with
0.1% content.
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b.2)

b.3)

b.4)

b.5)

22

Use of compliant-fuel imposes
pressure on stakeholders in the
industry. For the ship owners, they
are required to complete vessel
modification or purchase new vessels
which are specifically designed to use
LSF. Vessels spending longer time
within ECA areas will incur higher
engineering and operational costs.

Ship operators either comply with
fuel switching requirement or
use scrubbers to reduce Sulphur-
dioxide emission when their ships
are berthing in Hong Kong waters.
That requires suitable technologies/
training to resolve technical problems
and increased initial investment
cost for those carriers who have
less experience in fuel switching or
abatement technologies. Careless
mixing between normal fuel and
low Sulphur fuel is already an
administrative burden.

Lack of oil refining facilities in
Hong Kong may pose difficulty in
enforcement of ECA legislation,
therefore Hong Kong must rely purely
on LSF oil imports.

After two years enforcement of air
pollution control in Hong Kong, the
air pollution index in Hong Kong was
68.46 in June 2017, which was rated
as ‘high’, whereas Singapore was more
successful with a lower index of 34.72
in July 2017, even though Singapore’s
container throughput ranked 3 ports
higher than Hong Kong’s in 2016.
However, measurement of SOx
concentration at Kwai Chung recorded
an improvement of 50% downwind of
the container terminal.

Opportunities:

c.1) ECA legislation can arouse awareness

c.2)

in the national and international
community on green shipping and
environmental protection for the goal
of sustainability worldwide. Singapore,
Japan and some countries in the
Mediterranean region are planning
to set up ECAs. Moreover, Singapore
launched a voluntary emission control
initiative in an effort to prepare for the
establishment of an ECA.

The existing ECAs are located in
Europe and America; Hong Kong
will position herself as a leader
in Asia to address environmental
impact of shipping if the Hong
Kong government creates an ECA
in her waters. And the government
can cooperate with its mainland
counterparts to create a PRD-wide
ECA, which would bring maximum
emissions reduction benefits to a
number of cities, such as Shenzhen,
Zhongshan and Zhuhai.

c.3) The maritime industry in Hong Kong

has been suffering from a difficulty
in attracting young people to its
workforce because of a traditional
bias against maritime occupations and
little marketing of the industry. Hong
Kong can make use of setting up an
ECA as a non-traditional marketing
strategy to shape a new image of
the maritime industry. This can be
accompanied by soft marketing on
social media to promote Hong Kong
as a sustainable international maritime
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centre. Hong Kong may attract more
young talent and commercial leaders
through this marketing interface with
the maritime world.

Threats:

d.D If ECAs are eventually set up in Hong

d.2)

d.3)

d.4)
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Kong and the PRD, the demand for
LSF will increase because most of the
intra-Asia carriers are not using LSF.
There may be a lack of LSF supply
in the PRD market, therefore the
availability of ECA-compliant fuel
would be a concern in the short term.

A Hong Kong ECA will pose an
additional demand of LSF which will
put pressure on its supply. As a result,
the bunker supplier may increase the
price of ECA-compliant fuel and it will
present new challenge to shippers and
ship owners with higher operating
costs. It is likely that the increased
costs would ultimately be transferred
to the users of the transportation
service.

There was an almost 14% decline in
the throughput (in tonnes) in the port
of Hong Kong in 2015 and only a
very little rise (0.1%) in 2016. If only
Hong Kong sets up an ECA with no
followers from neighboring ports, it
may threaten the competitiveness of
the port of Hong Kong since vessel
operational costs would be higher
when entering into Hong Kong’s ECA.

The inherent instability of LSF poses
four critical threats to safe marine

engine operation, namely degraded
ignition quality, excessive engine
deposits, an increase in visible
particulate emissions and excessive
sludge production and fuel system

fouling.

3. Suggestions

a)

b)

Demand for ECA-compliant fuel
would increase sharply after setting
up ECAs in the PRD area, which
would increase pressure on fuel
suppliers. Variation of fuel availability
could present challenge to shipping
companies. To maintain stable
fuel supplies, Hong Kong should
develop a fuel oil management plan
to facilitate fuel oil provision system
and predict bunker consumption
of vessels by collecting data from
shipping companies. Our government
may liaise with Singapore regarding
a priority right of purchasing ECA-
compliant fuel in the case of a
shortage in supply. Even Singapore
makes great efforts to enhance oil
production, when fuel availability is
doubtful.

In recent years, there have been
an increasing number of incidents
regarding machinery space fuel
leakage during fuel switching process
in ECAs. This is due to the fact that a
number of ship owners or operators
have a lack of knowledge on fuel
switchover procedures. Ship owners
or operators should be aware of
potential risks and provide their fleets
with necessary contingency plans/
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9)
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instructions as a part of their safety
management systems. Furthermore,
some of the small-sized shipping
companies may not provide training
to ship operators and crew members
in fuel changeover procedure because
of limited resources or budgets. The
Hong Kong government may consider
the feasibility of subsidizing small-
sized shipping companies to develop
comprehensive personnel training
program, which allows them to get
well-prepared before the effective
date.

Fuel switching also brings a challenge
to inspectors when checking whether
the vessels fully comply with the
legislation. The Environmental
Protection Department (EPD)
identified only 4 non-compliance
cases after conducting surprise
inspections to 166 OGVs. Does this
result imply a good number of non-
compliant cases and successful
enforcement of the regulations? In
comparison with the air pollution
index of Singapore, there should be
some room for improvement, like
tightening the requirement from a 0.5%
to a 0.1% cap of Sulphur content, or
developing effective plans to avoid
potential breaches of the legislation
to achieve the target of emission
reduction. It is suggested that the
Hong Kong government can enact
regulations on requiring vessels to
install a permanent sampling valve
in the returning line of the engine
with a temperature sensor. Since the
temperature of LSF and HFO are

d

e)

different, the inspectors can collect
data regarding the temperature of
fuel supplied to the engine of vessels
to determine whether the vessels
have properly switched over to ECA-
compliant fuel for propulsion.

The proposed ECA covers two main
areas: (1) the port of Hong Kong
and (2) the PRD region. Consistent
policies between the two areas could
avoid confusion to ship masters.
On a positive note, China has
announced the implementation of at-
berth regulations on the mainland
with effect from 2017, whereas Hong
Kong has announced it will enforce
China’s new ECA regulations in the
PRD region once they come into
effect in 2019. It would be good if the
mainland and Hong Kong can reach
a consensus on law enforcement and
inspection procedure etc.

In order to keep engaged with
different stakeholders and at the
same time keep them informed about
developments in ship emissions
regulatory controls, international
best practice, emission reduction
technologies and the challenge
faced by the industry regular
meetings should be held amongst all
stakeholders.
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University, Hong Kong, China)

(Mr. Owen Tang:

Department of Logistics and Maritime
Studies, The Hong Kong Polytechnic
University, Hong Kong, China)
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California’s Modified Biofouling Regulations

David Tong

Introduction

With respect to the prevention of non-
indigenous marine invasive species (“NIS”)
introductions, the regulation of ballast
water management has garnered the lion’s
share of attention. However, there is now
another front to the regulators’ war against
NIS introductions: Biofouling of the wetted
surfaces of vessel hulls and niche areas
such as sea chests, thrusters and propeller
shafts. For example, in March of this year,
New Zealand authorities ordered a bulk
carrier to leave its waters upon discovering
dense fouling of barnacles and tube worms

on the vessel’s hull.

California (by and through the State
Lands Commission (“SLC”)) regulates
biofouling aboard all vessels of 300
gross registered tons or more arriving at
California ports which carry, or are capable
of carrying, ballast water. The SLC has
authority to regulate biofouling pursuant to
California’s Marine Invasive Species Act, or
“MISA.” (California Public Resources Code
§§ 71200 — 71271). The SLC announced
on August 15, 2017 that modifications to
its biofouling regulations will soon take
effect. These “Biofouling Regulations” will
be codified at 2 Cal. Code Reg. §§ 2298.1 —
2298.9.1 (the “Biofouling Regulations”).

The Biofouling Regulations’ new
reporting, recordkeeping, and

management requirements

Highlights of the Biofouling

Regulations include:

e  Reporting requirements: Beginning
October 1, 2017, vessels should no
longer use the SLC’s Hull Husbandry,
Ballast Water Treatment (Annual),
and “Ballast Water Treatment
(Supplemental)” reporting forms.
Vessels must now use the SLC’s
“Marine Invasive Species Program
Annual Vessel Reporting Form,” which
essentially consolidates the foregoing
forms into single report. This form
must be submitted at least 24 hours
in advance of a vessel’s first arrival at

any California port each calendar year.

e Recordkeeping & Management
requirements: These requirements
take effect on a vessel-by-vessel basis.
For existing vessels, the requirements
apply after the first dry-docking
on or after January 1, 2018. The
requirements also apply to vessels

delivered on or after January 1, 2018.
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Recordkeeping Requirements.
The following records must
be made available to the SLC’s
inspection and review upon
request. Vessels which do not
maintain records consistent
with the Biofouling Regulations’
requirements, will have 60-
day “grace period” to create
compliant records.

. Biofouling Management
Plan. The Biofouling
Regulations incorporate by
reference the IMO’s 2011
guidance on minimizing
biofouling. Vessels must
have onboard a written
biofouling management
plan that is at least
consistent with the IMO’s
guidelines and which
discuss certain information
depending on the
biofouling management
practice employed by the
vessel (e.g., anti-fouling
coatings, anodes, injections
systems, or electrolysis).

= Biofouling Record Book.
Vessels must have onboard
a biofouling record book
that is at least consistent
with the IMO’s guidelines
for such records and which
contains details of all
inspections and biofouling
management measures
undertaken on the vessel
since the vessel’s most
recent dry docking, or since
the beginning of a newly-
delivered vessel’s service.

e Mandatory biofouling
management requirements. Vessels
employing anti-fouling coatings must
ensure the coating are not aged
beyond its effective lifespan. Vessels
which do not employ anti-fouling
coatings must demonstrate how they
have adhered to their Biofouling
Management Plan. With respect to
niche areas, the anti-fouling practices
used by a vessel should be listed in its
Biofouling Management Plan. There
are additional requirements for vessels
remaining in any port for 45 days
or more. All instances of biofouling
management must be recorded
in a vessel’s Biofouling Record
Book. Furthermore, the Biofouling
Regulations expressly permit propeller
cleaning in California.

Enforcement & penalties

The Biofouling Regulations are
silent on how SLC will enforce them and
what penalties arise from their violation.
However, MISA requires the SLC to
annually inspect 25% of all California
arrivals. In its “Final Statement of Reasons”
for the Biofouling Regulations, the SLC
advised: “[SLC] inspectors will add
biofouling management enforcement to
their existing inspection regime .... the [SLC]
recently adopted related enforcement
regulations that include a framework
for violations and penalties.” (emphasis
added). The referenced “enforcement
regulations” are the ones which took
effect on July 1, 2017. The enforcement
regulations primarily pertain to penalties
for violations of the SLC’s ballast water
exchange, reporting and recordkeeping
requirements.
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Under the enforcement regulations,
violations of the Biofouling Regulations’
recordkeeping requirements are likely

“Class 2” violations and violations of the
reporting requirements are likely “Class 3”
violations, which are penalized accordingly:

Recordkeeping Violations

Reporting Violations

 First Class 3 Violation = Letter of
Noncompliance

s Subsequent Class 3 Violation =
$10,000 penalty

+ First Class 3 Violation = Letter of
Noncompliance

¢ Subsequent Class 3 Violation = $1,000
penalty

Whether the enforcement regulations
provide penalties applicable to violations
of the Biofouling Regulations’ management
requirements is not so clear. However,
the enforcement regulations’ penalties
for violations of the SLC’s ballast water
exchange requirements establish that the
agency takes violations of management
requirements far more seriously than
recordkeeping and reporting requirements.
Under the enforcement regulations, SLC
may pursue penalties of up to $27,500/tank
for violations of its ballast water exchange
requirements. $27,500 is the maximum per
violation penalty the MISA authorizes the
SLC to collect

In its Final Statement of Reasons the
SLC observed that “....
regulations may be amended to include

the enforcement

penalties associated with [violations of the
California Biofouling Regulations].” Thus,
perhaps the SLC is taking a “wait and see”
approach to determining what it believes
is an appropriate penalty dollar amount for
violations of the Biofouling Regulations’
management requirements.

(Mr. David Tong: Keesal, Young & Logan)
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;EAS Can Law be determined by reference to Practice?
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Raymond Wong

«

.., the law cannot be decided
by what is understood among writers
and practitioners in the relevant field ...
Experience shows that in many areas
of practical and professional endeavour
generally accepted points of principle and
practice, when tested in court, sometimes
turn out to be unsustainable. T accept that
it may be right for a court to have regard
to practices which have developed and
principles which have been adopted by
practitioners, but they cannot determine the
outcome when the issue is ultimately one
of Law.”

Lord Neuberger in “The Longchamp”
[2017]

“THE LONGCHAMP”

Included in Issue No.118 is “An
Adjusters’ Note on Substituted Expenses
and Ransom Payments” contributed by
Richards Hogg Lindley following the
Commercial Court judgment on “The
Longchamp” case having been reversed by
the Court of Appeal, highlighting that the
position under English law with regards to
Rule F of the York-Antwerp Rules reverted
to the position being in line with the views
of the majority on the Advisory Committee
of the British Association of Average
Adjusters.

The Editor, however, did mention in
this column that “Readers are reminded
that the “Longchamp” case where the Court
of Appeal has reversed the 2014 High
Court judgment is coming up for trial in the
Supreme Court.”

The Supreme Court, on 25" October
2017, allowed the Appeal, thus overruling
the decision at the Court of Appeal.

The case has been widely reported
but for sake of completeness and easy
reference, the Editor would repeat briefly
summary of the factual backgrounds and
decisions.

The casualty

On 29 January 2009 the chemical
carrier MV Longchamp (“the vessel”) was
transiting the Gulf of Aden on a voyage
from Rafnes, Norway, to Go Dau, Vietnam,
laden with a cargo of 2,728.732 metric tons
of Vinyl Chloride Monomer in bulk (“the
cargo”). The cargo was carried under a
bill of lading dated 6 January 2009 which
stated on its face that “General Average, if
any, shall be settled in accordance with the
York-Antwerp Rules 1974”.

At 06.40, seven heavily armed
pirates boarded the vessel. The pirates
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commanded the master to alter course
towards the bay of Eyl, Somalia, where she
arrived and dropped anchor at 10.36 on 31
January 2009. At 14.05 on 30 January 2009
a negotiator for the pirates boarded the
vessel and demanded a ransom of US$6m.
The vessel’s owners (“the owners”) had
meanwhile formed a crisis management
team who had set a target settlement
figure of US$1.5m. On 2 February 2009
an initial offer of US$373,000 was put to
the pirates. Negotiations between the
pirates’ negotiators and the owners’ crisis
management team continued over the
following seven weeks with various offers

and counter-offers being made.

Eventually on 22 March 2009, after
a negotiation period of 51 days, a ransom
was agreed in the amount of US$1.85m.
On 27 March 2009 the ransom sum was
delivered by being dropped at sea. At
07.36 on 28 March 2009 the pirates
disembarked and at 08.00 that day the

vessel continued her voyage.

It is worth noting that the cargo
was subsequently valued at destination
at US$787,186 and the value of the ship
was assessed at US$3,947,096. That is to
say, the total value of the property at risk
amounts to US$4,734,282 which sum is
less than the ransom of US$6m initially

demanded.
The relevant York-Antwerp Rules

Rule of Interpretation

In the adjustment of general average
the following lettered and numbered Rules
shall apply to the exclusion of any Law and

Practice inconsistent therewith.

Except as provided by the numbered
Rules, general average shall be adjusted

according to the lettered Rules.

Rule A

There is a general average act
when, and only when, any extraordinary
sacrifice or expenditure is intentionally
and reasonably made or incurred for
the common safety for the purpose of
preserving from peril the property involved

in a common maritime adventure.

Rule C

Only such losses, damages or
expenses which are the direct consequence
of the general average act shall be allowed
as general average.

Loss or damage sustained by the
ship or cargo through delay, whether
on the voyage or subsequently, such
as demurrage, and any indirect loss
whatsoever, such as loss of market, shall

not be admitted as general average.

Rule E

The onus of proof is upon the party
claiming in general average to show that
the loss or expense claimed is properly

allowable as general average.
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Rule F

Any extra expense incurred in place
of another expense which would have
been allowable as general average shall
be deemed to be general average and so
allowed without regard to the saving, if
any, to other interests, but only up to the
amount of the general average expense
avoided.

Adjustment dated 31 August 2011

The Adjusters allowed in general
average the following expenses incurred
during the negotiation period, which the
cargo disagrees:

i) Media response service US$ 20,639.30

i) Crew wages 75,724.80
iii) High-risk area bonus 70,058.70
iv) Crew maintenance 3,315.00
v) Bunkers 11,115.45
vi) Telephone re negotiations 751.00

US$181,604.25
Commercial Court decision [2015]
The Court found that:

(@) the expenses ii) — v) incurred
during the negotiation period were
allowable in general average under
Rule F as “substituted expenses” (in
lieu of US$4.15m saving);

(b) the expenses i) and vi) were
allowable in general average under
Rule A;

(o) payment of the original ransom
demand of US$6m without negotiation
would have been reasonable.

Court of Appeal decision [2016/

The cargo appealed challenging to the
judgment on expenses i) — v) and the Court
agreed that:

(a) payment of the original ransom
demand of US$6m without negotiation
would have been reasonable;

(b) the media response costs, i) are
allowable in general average under
Rule A;

(¢) consumption of bunkers is treated as
an expense for the purpose of Rule F;

but found that:

(d) the negotiation period expenses,
ii) — v), did not fall within Rule F
holding that negotiating a reduced
ransom of US$1.85m (and the saving
of US$4.15m) was not “an alternative
course of action” to the payment of
the original sum demanded — merely
a variant (which decision apparently
followed the reasoning supported
by the leading textbooks and was
in line with the conclusion made by
the majority of the majority of the
Advisory Committee of the British
Association of Average Adjusters,
reflecting the almost universal practice
not to allow these items under Rule F
in the circumstances).
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Supreme Court decision [2017]

The owners appealed to the Supreme
Court submitting that the negotiation
period expenses, ii) — v) amounting to
US$160,213.95, fell within the expression
“expense incurred” by them within Rule F
and those expenses were incurred “in place
of another expense”, i.e. the saving of
US$4.15m resulting from the negotiations.
Since the negotiation period expenses were
less than the “general average expense
avoided”, they were accordingly allowable
in general average under Rule F.

The Supreme Court (by a majority
of 4 to 1) reversed the Court of Appeal
decision, allowing the negotiation period
expenses, ii) — v), in general average under
Rule F and finding that:

(a) the language of Rule F did not require
that the expenses were incurred
following an alternative course;

(b) it was not necessary to consider
whether the initial ransom demand
was reasonable under Rule A;

It is worth noting the issues
considered by the Supreme Court, which
are highlighted as follows:

1. The Court found that it would not be
necessary, and it would be wrong to
assume that it would be necessary,
to establish that it would have been
reasonable to accept the initial
ransom demand in order to justify

the contention that the negotiation
period expenses were allowable
under Rule F. Such assumption
would mean that, “if a ship-owner
incurs an expense to avoid paying a
reasonable sum, he can in principle
recover under Rule F, whereas if he
incurs expense to avoid paying an
unreasonable sum (i.e. a larger sum),
he cannot recover. The more obvious
his duty to mitigate, and the greater
the likely benefits of such mitigation,
the less likely he would be to be able
to recover.”

2. The Court considered that the words
in Rule F “another expense which
would have been allowable as
general average” were a reference to
an expense of a nature/type which
would have been allowable (rather
than its’ quantum) under Rule A,
under which a ransom would be
allowable in general average.

3. Lord Neuberger favoured the
interpretation of Rule F which
“produces an entirely rational
outcome: whenever an expense is
incurred to avoid a sum of a type
which would be allowable, that
expense would be allowable, but only
to the extent that it does not exceed
the sum avoided.” Accordingly, the
negotiation period expenses in the
amount of US$160,213.95 fell under
Rule F as they were incurred to avoid
paying US$6m, resulting in a saving of
US$4.14m.
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The Court found that Rule C only
applies to loss consequential on a
general average act defined by Rule A.
It does not apply to expenses covered
by Rule F, which is concerned with
sums expended in avoiding expense
otherwise allowable as general
average.

The Court disagreed to the payment
of a reduced ransom being not “an
alternative course of action” to paying
the original ransom demand but
merely a “variant”. The Court found
that incurring the negotiation period
expenses was an alternative to paying
a higher ransom; “the former involved
incurring vessel-operating expenses
whereas the latter involved paying a
ransom”.

The Court saw no reason for
restrictively interpreting the word
“extra” soO as to require an expense
to be if a nature which would not
normally have been incurred in
response to the peril threatening
the adventure. The Court was of the
opinion that the natural contextual
meaning of “extra expense” was
“simply an expense which would not
otherwise have been incurred (but for
the saving of the “other expense”)”.

The following comments made by the

Supreme Court in the judgment are well
worth noting:

The York-Antwerp Rules are an
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international agreed sets of rules.
In para 29 of the judgment, Lord
Neuberger states: “Given that the
Rules represent an international
arrangement, it is particularly
inappropriate to adopt an approach
to their interpretation which involved
reading in any words or qualification.
As already mentioned, it appears
to me that, as a matter of ordinary
language, Rule F applies to the
negotiation period expenses for the
reasons given in para 26 above. To
imply some qualification such as the
requirement that those expenses must
have been incurred so as to achieve
an “alternative course of action”
appears to me to be very dangerous.
In the same way as an international
convention or treaty, the Rules
should be interpreted by a United
Kingdom court “unconstrained by
technical rules of English law, or by
English legal precedent, but on broad
principles of general acceptation”....
“it is the unadorned language of the
article to which attention must be
directed”.”

Lord Neuberger is not convinced that,
as a matter of language, the passages
in the leading textbooks support the
conclusion that Rule F can only be
invoked when the claimant has taken
an “alternative course of action”, and
he states in para 25 of the judgment:
“... the law cannot be decided by
what is understood among writers

and practitioners in the relevant field
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... Experience shows that in many
areas of practical and professional
endeavour generally accepted points
of principle and practice, when tested
in court, sometimes turn out to be
unsustainable. I accept that it may
be right for a court to have regard to
practices which have developed and
principles which have been adopted
by practitioners, but they cannot
determine the outcome when the
issue is ultimately one of Law.” The
obvious precedents are the The Makis
[1929] and The Alpha [1991].

The English Supreme Court judgment
is in contrast with the current practice
of most average adjusters to disallow
such negotiation period expenses and
will no doubt affect the future English
general average adjustments of substituted
expenses under the York-Antwerp Rules.
It will be interested to see if the market
would, like what it had done following
“The Makis” case, seek to revert to the long
accepted practice.

MARINTEC CHINA 2017

This was held in Shanghai on the
5%/8" December 2017. A delegation of the
Hong Kong Maritime Port Board, lead by
Mr. Frank Chan JP, Secretary for Transport
and Housing, attended the opening
ceremony and spoke at the Hong Kong
SAR Pavilion.

Mr. Lianjun Li of Reed Smith Richards
Butler and Mr. Timothy Lee of MS Amlin
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Asia Pacific Pte. introduced the maritime
legal & arbitration services and marine
insurance business development in Hong
Kong respectively. In this issue, we would
produce the text (in Chinese) of the speech
by Mr. Li and that of Mr. Lee will appear in
the next issue.

(Mr. Raymond T C Wong: Average Adjuster)
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Aaon Risk Solutions

~ The marine industry is compléx, occasionally volatile, constantly evolving and presents considerable risk.
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