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Cross-Strait Conference 2017
Institute of Seatransport (Hong Kong) (Host organizer)

Maritime Shipping Association (Zbenzhen) (Co-organizer)
Maritime Institute (Taipei) (Co-organizer)

THEME Breaking New Grounds in Cross-Strait Co-operations

Date : 20 November 2017 (Monday)
Time : 9:00 am to 5:00 pm (followed by dinner)
Venue : Craigengower Cricket Club
188 Wong Nai Chung Road, Happy Valley, Hong Kong

Charge per person: $1,000 (inclusive of admission, lunch, dinner, conference proceedings and
souvenir)

Three shipping/maritime related institutions in Hong Kong, Shenzhen and Taipei take turn
to organize the Cross-Strait Conference (the Conference). The Conference promotes the
understanding, friendship, exchange and co-operations among the institutions and participants
for the eventual enhancement of the continuing development of the shipping/maritime industries.
The Conference earns its recognition from the local governments and the industries in these
regions. The Institute of Seatransport will host the Conference this year and have the honour to
invite Mr. CHEUNG Kin Chung, Matthew, GBM, GBS, JP Chief Secretary for Administration of the
Hong Kong Special Administrative Region Government as the guest of honour to inaugurate the
Conference.

For details, please refer to the news announced on the Institute’s website. Do not miss your
opportunity.
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Diplomatic Crisis of Qatar:

Possible Legal Implications to Shipping Industry

Owen Tang / Brian Sun

A. Introduction

On June 05, 2017, the United Arab
Emirates (UAE), Saudi Arabia, Bahrain,
Yemen, the eastern based government
in Libya, the Maldives and Egypt
announced their intention to cut land, air
and sea transport links with Qatar. Such
a diplomatic crisis may create a major
concern for the shipping industry in the
region.

Qatar has a major role in some
specific sections of the global economy.
Qatar is the world’s largest exporter of
liquefied natural gas. The Qatar Investment
Authority holds large stakes in important
western companies such as Volkswagen
and Barclays, and has major invested
interests in Harrods department store and
the Shard (London’s tallest building).

Before the crisis, the UAE had been
Qatar’s sixth largest trading partner, and the
decision to suspend sea transport between
the two nations would certainly cause
panic for ocean carriers operating on both
sides.

The UAE’s Port of Fujairah has issued
a notice prohibiting all vessels destined
to or arriving from Qatar ports (regardless

of their flag) from calling at its port or
offshore anchorage. As the Port of Fujairah
is the main bunkering point in the region,
this decision obviously impacts ocean
carriers operating in this region in terms
of costs and delays. An article published
in Tradewinds entitled “OSV Sector faces
Fallout from Qatar Crisis” (June 08, 2017)"
predicted that offshore vessel operators
could be among those shipping companies
likely to suffer from the diplomatic
crisis surrounding Qatar, as Qatar has a
significant offshore oil and gas sector, with
many foreign flagged OSVs employed

there.

One day after the June 05 decision,
DP World issued a notice prohibiting
the following vessels from calling at any
DP World port or anchorage in the UAE

region:

e all vessels owned by Qatar or flying

its flag;

e all vessels going to/coming from Qatar
as last/next port of call (irrespective of
flag);

e all vessels loading/discharging cargo
destined to/from Qatar.
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In addition, Saudi Arabia has
announced that Qatar flagged/owned
vessels will not be allowed to enter Saudi
waters. Bahrain has also prohibited vessels
moving from and to Qatar from calling at
its ports. Egypt has banned Qatar-flagged
ships but allows access to the Suez Canal.

The Qatar political crisis may also
affect the ordinary course of shipping
payments. On June 09, 2017, the UAE
government published Resolution No. 18
of 2017 which listed 59 individuals and 12
Qatar-linked entities [‘specially designated
nationals’ (SDNs)] as terrorist individuals
and organizations. However, the Central
Banks in the UAE, Bahrain, Saudi Arabia
and Egypt have stopped dealing with the
Qatar Riyal. Besides, the Saudi Arabian
Monetary Agency has told banks in
Saudi Arabia not to process payments
denominated in Qatar riyals. Therefore,
there may be expected delays relate to
shipping payments involving UAE financial
institutions.

This paper aims to provide a brief
overview about the possible legal issues
concern with shipping industry that may be
caused by this diplomatic crisis.

B. Impacts on Contracts of Carriage
(1) Sanctions Clause

Shippers who have contracted to carry
cargo to or from Qatar need to check the
written terms listed in the bill of lading and
charterparty. In some contracts of carriage,
there are provisions specifically dealing

with the parties’ obligations in situations
when cargoes are prevented from being
shipped or delivered by government
actions. For example, the “BIMCO Sanctions
Clause For Time Charterparties” sets out the
rights and obligations for ship owners and
time charterers in the event the contract
is affected by ‘any sanction or prohibition
imposed by any State, Supranational or
International Governmental Organisation’.

Originally the inclusion of the clause
was prompted by the Iranian sanctions
regime. Affected parties should check
whether the specific wordings of these
clauses may be wide enough to embrace
the prohibition imposed by the current
Qatar crisis.

The related parties should check their
contracts to see whether they are entitled
to deliver the cargo to a destination other
than the destination originally agreed
when there is a “blockade” (Conwartime
and Conwarvoy 2013); if yes, they have to
check whether they have cover from the
P&I Club to carry the cargo to the revised
destination.

(2) Liberty to Deviate

The contractual right to deliver the
cargo to a destination other than the
destination originally agreed is closely
related to the “liberty to deviate”. For
vessels destined for Qatar ports but calling
at UAE or other affected ports en route,
the parties should check whether they may
allow deviation to a different port under
the contracts of carriage.
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Most bills of lading and contracts of
carriage have incorporated the Hague or
Hague Visby Rules. The Rules deal with
the matter of deviation in Article IV Rule 4

which states:

“Any deviation in saving or attempting
to save life or property at sea or
any reasonable deviation shall not
be deemed to be an infringement
or breach of these Rules or of the
contract of carriage, and the carrier
shall not be liable for any loss of

damage resulting therefrom”.

Contracts of carriage which
incorporate the Hague or Hague Visby
Rules will therefore be entitled to deviate
vessels to deal with the restrictions that
have been put in place, but only to the
extent that the deviation is ‘reasonable’.
Whether a deviation is reasonable will
depend upon the exact circumstances in

which the deviation is made.

(3) Defence of Claims and the Hague /
Hague Visby Rules

Most bills of lading and contracts of
carriage incorporate the Hague or Hague
Visby Rules. Article IV of the Hague Rules
and the Hague Visby Rules provides that:

“Neither the carrier nor the ship shall
be responsible for loss or damage arising
or resulting from- ...(g) Act or restraint of

princes, rulers or people, or seizure under

legal process...(q) Any other cause arising
without the actual fault or privity of the
carrier, or without the fault or neglect of
the agents or servants of the carrier, but
the burden of proof shall be on the person
claiming the benefit of the this exception to
show that neither the actual fault or privity
of the carrier nor the fault or neglect of the
agents or servants of the carrier contributed

to the loss or damage...”

Article TV may offer a defence to the
ocean carriers if the cargo interests bring
a claim against them as a result of the

restrictions that have been put in place.
(4) Force Majeure Clause

Under English law a contractual party
can also rely on a force majeure event if it
is expressed in the contract. Some standard
forms (e.g. Sugar Charterparty 1999)
contain force majeure provisions. Whether
a party can rely on a force majeure clause
will depend on the wording of the clause.

Under UAE law (the position is similar
in other Gulf countries) the UAE Civil Code
does not define a ‘force majeure event’, it
is generally accepted to mean events that
are unforeseeable and impossible to avoid.
Will delays to supply chains constitute a
force majeure event? Careful analysis must
be given to 1) whether the contract has a
force majeure clause or a material adverse
change provision, and 2) whether such
provisions adequately capture the current

event.
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(5) Frustration

Frustration is an English law concept
which allows parties to walk away from
a contract if the circumstance has made
it effectively impossible to perform the
contract. The claiming party must show
that the circumstances have fundamentally
changed the performance obligations
originally contemplated in the contract,
and further performance under the contract
is impossible, illegal or radically different
from the contract originally contemplated
by the parties. Under the current crisis in
Qatar, the issue is whether it is a frustrating
event if a vessel cannot get close to the
nominated port at all, which seems to be
the effect of the measures announced by
the UAE, Saudi Arabia and Bahrain.

Increase in costs alone are unlikely
to frustrate an ocean carriage contract; for
example, the claiming parties are unlikely
to argue frustration of the charterparty by
merely showing that the vessel is unable
to call in Fujairah for bunkering and this

results in a delay or additional expense.

When dealing with a charterparty,
relevant cases related to frustration
have considered factors such as: (1) the
length of the delay as against the period
of the charter; and (2) the extent of the
permitted trading as against the areas
affected by subsequent events. Typically,
the charterparty may not be frustrated if
another route is available, i.e. delivery to

another port and onward transportation by

road/rail to the original destination port.
Under the current Qatar crisis, the claiming
parties may argue that the transport
blockade of Qatar by the Gulf states
involved land, air and sea transport links,
which make alternative means of transport
to Qatar difficult to achieve.

C. Conclusion

This paper gives a brief overview
about the possible legal issues concern with
shipping industry that may be caused by
the Qatar diplomatic crisis from five legal
aspects: (1) sanctions clause, (2) liberty
to deviate, (3) defence of claims under
the Hague / Hague Visby Rules, (4) Force
Majeure clause, and (5) frustration. There
are only a handful of vessels or tankers
with the Qatar flag, but by not allowing
direct sailing to and from/between Qatar
and Fujairah has put shipping companies
and charterers in a legal quandary. The port
of Khor al Fakkan is about 5 miles from
Fujairah, and ships are transiting to the port
of Khor al Fakkan (also part of the UAE);
however, there is uncertainty whether the
port has issued a similar note restricting

direct sailing to and from Qatar ports.

Bunkering is a major source of
revenue for the UAE and by not allowing
ships embarking from Qatar to bunker at
Fujariah will hurt its hub status. Researchers
predicted that ocean carriers may charge a
higher freight rate because if not allowed
to bunker at Fujairah, they have to load

bunker fuel in Singapore.
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ICSHK Column -

A few words from a veteran ship broker

P.C. Li

Shipping has been the only career
throughout my 40 years of working. I was
hired by a shipping company to work as a
documentation clerk at the age of 18 where
during peak times each individual needed
to daily prepare more than 200 sets of
shipping documents by typewriter. Perhaps
because I was an outstanding typist, a few
years later I was transferred to work as
the assistant to the senior person in ship
chartering and sale and purchase matters.

It was a time when the company was
actively involved in buying second hand
ships for our principals in Mainland China.
Because of the business opportunity, the
office was swamped with S&P brokers
every working day. My senior met the
closing brokers and left the others to me.

I was really glad to be given this
chance and was impressed on how
important and helpful the brokers were.
Not only did they provide useful market
intelligence, they also helped us in decision
making, bargaining on behalf of us in the
deal and sorting troubles if anything went
wrong. In a lot of ways, we looked to them
for answers whenever there was a query
or problem. I was young and treated them
as my idols, hoping one day I could be as
capable as them.

It was in the spring of 1983 that
my wish came true and I was hired by
a broking house to work as their sale
and purchase broker. My first broking
employment turned out to be a disaster
and lasted less than two weeks. After that
I was unemployed for nearly 6 months.
Of course, the incidence dealt a big blow
to me but, on the other hand, it gave me
time for better preparation of my first ICS
examination.

I got the chance to start again that
summer as a broker for chartering business.
I am sure those of my age still have vivid
memories of how chaotic the market was in
the early 1980’s. For the post war era until
then, the market treated ship owners like
pampered children with a safe environment
for their investments. Shipping was a
gentlemen’s game where words and names
were worth millions. With such a good
long period of stable times, the only market
change a ship owner could perhaps think
of is how much more money their ships
were worth. Competition amongst owners
centered on who was more successful in
expanding their fleet the fastest. It was
hard to believe the market would change
against ship owners. But it did happen and
the critical mass subtly shifted to the other
side as the market was in a melt down.
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Ship owners were caught unprepared
and they woke up one day to find ships
in over-supply, prices falling, long term
employment unavailable and income
shrinking. The once firmly rooted business
ethnic was replaced by tricks and excuses
and the once taken-for-granted proper
fulfillment replaced by a series of defaults,
even by some of the most reputable names.
Most owners believed the adversity was
only temporary and that sunshine would
come after the rainstorm. Some were even
more aggressive and took the recession as
an investment opportunity and therefore
ordered more new buildings. As time
went by, owners found their feet dragged
deeper and deeper in the mud until it
became clear that the market had changed
beyond the point of no return. The deepest
memory of mine for that period is of some
oil tankers built with turbine engines which
were never used to carry a single drop of
oil in their life. They were sent straight into
lay-up berths from the building yard and

some years later to demolition.

It was amidst such market conditions
that T did my first fixture with a local
charterer with whom I had little knowledge.
Though I kept my fingers crossed that
everything would go fine, the brutal reality
happened just the opposite. In the end,
freight was never paid and the owners had
to complete the whole voyage at their own
cost. To my regret, there are a few such
painful incidences which happened in my
life and most of them were in time charter

fixtures.

I expect other brokers would agree
with my observation that passion is the
main element which makes us love this
job and be proud of it. Though frustration
and disappointment occur at times: subject
fails, negotiations fall apart, cancelling date
missed, force majeure, engine brake down,
new government policies; there are also
times filled with joy and satisfaction: fixture
come as a gift, advice taken and proved to
be beneficial, dispute settled through our

efforts, etc.

It was back in the early 1990’s when
I happened to be in an informal debate
about whether there was any future for
shipbrokers. Some pessimists held the view
that brokers would become dispensable
with the development of technology
and that their future was gloomy. Others
believed that brokers would always have
a role to play and therefore would never
be eliminated. If we found a principal
sitting there and asked for their opinion,
I believe they would have said that a
genuine good broker is always welcome.
Yes, the question is about quality brokers
but where and how can we get them? In
my opinion, broking skills are not taught
in the classroom but learned in the real
business environment through experience
and practice. In fact, principals have a role
to play to make a good broker. T recalled
one European broker I met in my early
years who told me he started his career as
a coffee boy in a London based broking
house and was given chance to serve some

local owners after coming to HK. It was
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actually the owners who gave him the
shipping knowledge and the chance to
grow. There must be more than one such
example from those days and the beneficial
results are obvious. Nowadays, we have a
group of young talented people offering
themselves to serve in the shipping industry
but who are waiting to be groomed. If we
say some element needs to be developed
to revive the shipping scene in HK, I
believe we should look to this group for
answers. Personally, 1 believe the key of
revival hinges upon finding of a new niche
market that needs creative ideas to kick
start. T am optimistic that the young group

will achieve this if they are given a fair

chance to grow and play more important
role. T look forward to seeing the young
talents we are talking about now become
a large group of young professionals a

couple years later.

(Mr. P. C. Li— FICS

Farenco 1974-1983, HK Chartering 1983-
1986, Wallem Shipbroking 1986-1997, P.C.
Li Shipbrokers 1997-2014, Now retired.)

Contact :
Honorary Secretary, Hong Kong Branch
Telephone: (852) 2866 1488

E-mail : examination@ics.org.hk
Website

THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.
Exemptions from some exams are available.
Distance learning support via text book and
online tutoring is available to students.
Contact the Branch to register as a student.

: www.ics.org.hk also www.ics.org.uk

FAQ : http://www.ics.org.hk/Examination 9.htm
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TCC GROUP

Tai Chong Cheang Steamship Co. (H.K.) Ltd.
REFEWHR(ERB)BR QT

Suite 1308, Two Pacific Place, sS4 88 R

88 Queensway, Hong Kong KT 1308 =
Tel : (852) 2522 5171 BT - (852) 2522 5171
Fax:(852) 2845 9307 fHE : (852) 2845 9307

CTEXX < IMC)

&Website : www.imcgroup.info j

IMC Group

Founded in 1966, the IMC Group comprises companies with diverse interest worldwide.
The major strategic business interests core to the IMC Group are in industrial supply chain
and logistics solution services, which include shipping operations, ship management, crew
management, newbuilding and consultancy services, marine and offshore engineering and
infrastructure development, oil palm plantations besides investments, lifestyle and real estate
development and a social enterprise.

The IMC Group owns and operates a fleet of bulk carriers, chemical/product tankers, offshore
supply vessels, FPSO, Floating Loading Facilities, tugs and barges, logistic distribution center,
warehousing, container terminal, ship repair and offshore yards.

The IMC Group has a major presence in Asia such as China, Hong Kong, Indonesia, Malaysia,
Singapore and Thailand. In China. IMC has office branches in Beijing, Qingdao, Dalian,
Lian Yungang, Nanjing. Suzhou and with controlling office in Shanghai. It also has offices in
Australia, India, Japan, Korea, Myanmar, Philippines, South Africa, UAE, USA and Vietnam.

Contacts:

Suite 2802, Lippo Centre Tower 2, 89 Queensway Admiralty, Hong Kong.
Tel : (852) 2295-2615

Fax 1 (852) 2918-9808

Email :imcdm@imcgroup.com.hk
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