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ICSHK Column - Commercial Aspects of Shipping

Jagmeet Makkar

“Commercial Aspects of Shipping —
Market Dynamics — Part 3”

In this article, we will look at the
changing dynamics and game changers
in the shipping industry followed by the
effect of port congestion, scrapping and
increased supply on the charter rates for
dry bulk vessels, with specific emphasis on
the market conditions in the last few years.

A market is defined as the interaction
of supply and demand, both together
determine the equilibrium freight rate and
quantities sold at that rate. Figure-1 below
shows different possible short run market
equilibrium, each determined by distinct
demand conditions. The key factors that
alter demand conditions relate to the
volume of world trade, which is driven by
overall economic activity, and changing
degrees of openness towards trade by
individual nations. Demand curves further

to the right, represent larger trade volumes.

Figure-1: Short Run Market Interaction

Freight Rate \\_,l
e . 4
Eftonne mile

D2 D3

F3

i Maximum Output

01 Q2 3 Tonne Miles/Year

Demand volumes can be seen to
increase from D1 to D4. Between D1 to D3
there is a relatively small rise in the market
freight rate, and a large rise in tonne miles
produced. However between D3 and D4
the increase in demand translates into large
increases in rates as a result of the supply
becoming very inelastic, and the scope
for increases in supply starts becoming

increasingly limited.

The above model is a useful
framework to explore fluctuations in freight
rates in the short run, but cannot be used
to examine long run fluctuations. This is
because the supply schedule represented
in Figure-1 is drawn for a given stock of
ships, which will not remain constant in the

long run.

Consider the shift in demand from D3
to D4. Rates move up very sharply, and
supply does not increase much. This creates
large profits for existing shipowners, who
will be encouraged to order new vessels.
The value of existing vessels will also rise,
reflecting the markets’ expectations that
profits will be healthy in the future. The
increased number of orders will translate
into a rightward shift in the supply curve
in the long term, and will lead to a fall in

rates if demand remains at D4.
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On the other hand, a fall in demand
from D2 to D1 means a fall in supply and
a rise in vessel lay-ups. Remember that in
the short run, some vessels will be trading
at rates which do not cover their full costs.
While this is acceptable in the short term,
it is not the case in the long term. Some
vessels will either be laid up, or scrapped.
The scrapping of vessels leads to a leftward
shift of the supply curve. This process will
help raise rates if supply shifts far enough

to the left.

Everyone who is reasonably involved
in or with the Shipping markets knows the
effect of over supply (vis-a-vis demand)
and its impact on the resulting freight
rates. Let us very briefly consider some

of the possible game changers. They will

have effect on the way we think and do

business.

a.  Oil Price: The previous article
illustrated that the market forces
largely determine oil price and
not the breakeven price (or
the cost curve). The impact of
oversupply and the desire of
the OPEC cartel to retain their
market share (with efforts to
curtail if not drive out shale
oiD) resulted in low oil prices.
Recent developments in the
OPEC meeting, pointing towards
controlling oil production, has
boosted the oil prices, as we
can see in the CMC markets
price curve for the last one year

(Figure-2).

Figure-2 : CMC Market Price : Crude Oil Brent - Cash
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The effect of low oil prices increased
the demand for “transportation and storage
at sea” which was, in turn, positive for the
tanker charter hire from the second half of
2014 till the beginning of 2016. However,
as it generally happens in shipping market,
extensive ordering and increased deliveries
result in an oversupply situation and
softening of rates (approximately 8% net
fleet growth in 2016 as compared to about
2.3% in 2015 resulting in a drop in TD3/
TDO6/TD7 rates by 36% / 47% / 41% in
the first 9 months of 2016 as compared to
similar period in 2015). It is worth noting
that although the tanker charter market
remained high and well supported during
the stated period, the assets prices did not
follow this trend due to the looming heavy
order book and scheduled deliveries. On
the demand side, the use of oil and coal
as a primary energy source is expected
to decline. In Figure-3 (from BP Energy
Outlook 2016), we can see the change
in fuel mix. The proportion of fossil fuels
such as coal and oil is expected to decline;
natural gas and renewables to increase;
and, nuclear power and hydro to remain
relatively steady. The impact on shipping
will be a result of reduced demand for
the transportation of coal and oil in terms
of tonnes. While the impact on tonne-
miles shall depend upon origination and
destination, it is expected that the ton-miles
demand for both these commodities will
contract. One of the surprise factors can be
the reduced reliance on the domestic coal
production by China, and her increased
coal imports. A number of unknown factors
will continue to keep analysts and pundits
busy.

Figure-3 : Changing fuel mix

Base case: Primary energy bp
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The main consumption of oil is
transport sector. However, with the
increased focus placed on the electric cars
and eco-friendly fuels, the rate of reduction
in oil consumption may perhaps be faster
than what is being foreseen today.

b.  Commercial Scrapping

Commercial scrapping may be defined
as the scrapping of ships at a younger
age for commercial reasons. We have
seen that the average scrapping age of the
vessels has been reducing due to the poor
market conditions where the owners are
unable to meet the operating expenses of
running the ships, let alone servicing their
debt or booking a profit. Figure-4 (titled
“Investor Confidence and Cycle Phases”)
illustrates that we are in the trough region
which is marked by “capitulation” and
“gloom”. This is where we find more
commercial scrapping, when the owners
suffer from prolonged negative cash flows.
On the other hand, this phase of the cycle
also presents the “Point of Maximum
Opportunity” for those who can enter the
market and sustain the pain inflicted for
an unknown duration, and are rewarded

SEAVIEW 116 Issue Winter, 2016 Journal of the Institute of Seatransport



significantly when the market does
improve. It is not a question of “if” but of
“when” the market improves. Whether the
signs of the improving market will result
in a beeline for ordering more ships (a

self-inflicting phenomenon we are all too
familiar with), is to be seen. With the hope
that finance providers are becoming more
cautious, however, this time the damage
may not be as severe. Who knows?

Figure-4 Investor Confidence and Cycle Phases

Point of maximum risk

Euphoria - Peak
&

= T 11T T ——
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- ---} m'r =mama -}

Desperation - Trough
Point of maximum opportunity

Source: Shipping Investor Sentiment by Dr. Nikos C. Papapostolou

c.  Shipyard Capacity

While we have seen consolidation
of some shipyard capacity, it is difficult
to foresee how many Chinese shipyards
will actually shut down, keeping in mind
labour and social issues. It is expected
that state owned ships will still be ordered
even if the Greek and/or other shipowners
reduce their orders significantly. Thus,
demand destruction is not expected to the
extent that will force shipyards closure.
The opportunity for specialised ships such
as cable/pipe laying vessels, wind mill

SEAVIEW 116 Issue Winter, 2016 Journal of the Institute of Seatransport

transportation and installation ships will
be exploited by some of the owners and
shipyards.

d. GDP Versus Global Trade
Growth

As per the IMF, world trade grew
about 2 — 2.2 times the GDP during
1985-2007. Since then, it has grown at
just about the same pace as the GDP
or even less. While, it is difficult to pin-
point the key reasons for this happening,
the impact on shipping is expected to



be significant if the multiple continues
to further decrease. Some of the reasons
cited are the “protectionism” and reduced
pace of liberalisation. If we believe the
rhetoric, we are hearing from one of the
presidential candidates in the US elections,
the world trade growth may suffer further.
Other factors that present challenges and
opportunities are changes in urbanisation,
consumption habits, demographics, and
geographical workforce shifts with large
young population such as India and African
countries. Those who move quickly will be
in a better position. Shipping is a derived
demand and the global trade growth is the
underlying factor for shipping.

e. Trend Towards Captive Cargoes

& Shipping

The Valemaxes on water, (along with
twenty-seven new 380K dwt vessels on
order), and FMG (following suit with their
260K dwt ships) will carry these miners’
captive cargoes. It is expected that such
moves will take away market cargoes (as of
now, four voyages per annum, multiplied
by 72 vessels, with about 180,000 dwt
equivalent cargoes) comes to about 52
million tonnes per annum, without taking
into account the tonnage-on-order for
Vale and FMG. Additionally, the new
orders placed by the Cosco Group, China
Merchants Group and ICBC Financial
Leasing Co. will start being delivered in the

schedule beginning 2018 from Shanghai

Waigaoqgiao Shipbuilding (SWS), Beihai
Shipbuilding, CIC Jiangsu and Yangzijiang
Shipbuilding.

f.  Technological Advancements

This is an era of disruptive
technologies leading to faster innovation,
and adaptation leading to structural
changes. Thus, developing “Techno-
Economic Thinking” is not a choice but
a necessity for long term planners. The
shipping business model issues after sixty-
five years of economic evolution also
need to be addressed. Developments and
innovation in ship propulsion systems
(choice of technology and life cycle issues),
production moving closer to consumption,
3D printing, robotics, electric cars and
changes in consumer behavior (buying
without feeling the need for physically
holding a product leading to gigantic leap
in online shopping) are some of the factors
that will have significant impact on the
transportation of raw materials and finished
products. There are some factors that we
may be able to control, and some beyond
our sphere of influence. Those who foresee
and adapt to the changes will succeed. It
has only taken a few years for Walkman to
change into iTunes, YouTube or Spotifi, to
name a few. There are a number of such
examples. It is important to recognize that
the rate of change (the second derivative)
is much faster than ever before in the

human history.

10 SEAVIEW 116 Issue Winter, 2016 Journal of the Institute of Seatransport



g.  Regulations

Whether it is Basel III or
environmental protection (IMO: Ballast
water, air pollution etc.) regulations,
these regulations will change the way we
do business. Off-balance-sheet deals are
becoming more difficult, tax havens are
coming under increased scrutiny, counter-
party and credit risk issues are gaining
importance and media attention, and
of course there is additional concerted
focus on financial transactions in view of
sanctions, terrorism and money laundering.
It is important to keep in mind the direct
impact of the regulations and their wider

unintended consequences.

Scenario

Demand & Supply Model

Port Congestion

T
. 1y ‘// T
Freight Rate LN e T
Sonne mile ."\\
02 ws N Increase in Freight
N NS /™ rates for same
SN \ \: N demand levels
Y ~ AN \

o Qo0

Supply - Tonnage

A number of wild cards including
changing geo-political and social
situations; migrating populace and its
consequences; increased protectionism
and its consequences on global trade
growth (especially in view of present
huge overcapacity in many areas
including shipping, steel production and
commodities); increasing expectation
for better quality of life of a growing
population, expected fresh water shortage
etc. will continue to present challenges and

opportunities.

Coming back to the supply and
demand equilibrium in shipping and the
impact of the changes, given below are
various scenarios and examples with brief
comments. These should be useful both

now and in future as reference material.

Comments

In case of demand surges, when the port
infrastructure is unable to cope with the
cargo handling requirements, port congestion
occurs. The effect is to tie up the ships in the
ports. Less tonnage is available to carry new
cargo stems and thus a short term shortage
is created. The dotted line depicts the virtual

tightening of supply.

A steep rise in the freight rates takes place.
Recall the levels to which charter hire rose
during the super cycle (Q4 2003 till Q3 2008

with a low period in 2006 for some time).
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Effect of Port Delays on % Fleet Tie up The Y-axis scale is both for the number of
days (columns) for the port delays and in

. terms of percentage for the fleet tie up (line).

See the effect of port delays (in days) in
the East Australian ports on the percentage

DaysiPercentage of Fleet

of total fleet tie up due to congestion.

A This percentage of the fleet is then out of

[ A bnka Port Debays = Perceninge of Totsl Fosl Ted-sp

o S 55t B Piate circulation, resulting in virtual tightening of

supply for a given demand.

Effect of Port Delays on Earnings In general, we can see that the sharp increase

in the charter hire experienced when the

" percentage of the fleet tied up in port

g g

200 increases. The X-axis data is from Jan 02 to

=1

July 05 on a quarterly basis i.e. each column

i
g

Delay in days

and line represents the average of previous 3
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S — While the data is outdated, it is presented
here to explain effect on the equilibrium

freight rates.

Demand & Supply Model The effect of scrapping is similar to port
Scrapping congestion, but on a reduced level and

\ spread over a period. The dotted supply

curve is now less elastic. In recent times, the

Freight Rate .,
Slonne

Increase in Freight scrapping levels are high with oversupply of
o rates for same
demand levels tonnage,

— The impact of scrapping is an increase in the

freight rates for the same demand (provided

Ql 01 0
Supply - Tonnage

the net effect of new deliveries and scrapping
is still negative in terms of fleet growth). If
more ships are being delivered as compared
to tonnage scrapped, logically the effect will

be reversed for the same demand.
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Demand & Supply Model
Increased Supply

Freight Rate ., | .
Sfonne mile M, N ! -
"\ i '
™, \\‘ 5 T -'/
! ~ 7 A i
I AL Fall in Freight
. ™, N\ rates for same
— ™ . demand levels
S
| o
Supply - Tonnage
Demand & Supply Model
Further Increased Supply
Freight Rate |
$/tonne mile J !

D — —¥

‘I '/.
R (RSN
— RN \

Almost Free Fall of
Freight rates for
same demand levels

LAV X)
Supply - Tonnage

An increase in tonnage entering the market
increases the elasticity of supply, as shown
by the dotted curved line on the diagram.
This means that more ships are available for
a given demand and come into service to
cater for this demand. The supply curve shifts

to the right.

The effect is a fall in the freight rates for
the same demand. Unless the demand
level increases (either in absolute terms or
by virtue of change in trading patterns i.e.
increase in tonne-miles), the induction of

new ships will depress the market.

For further increased supply conditions, a
rush for ordering new ships in a good market
results in heavy new deliveries in the near
future and an inevitable crash unless of
course demand keeps up with this increased
supply. Recall early 80’s, late 90’s and dry

bulk situation since last few years!

When the freight market is good, a
perception (or an illusion in most cases) that
it is going to last forever injects optimism in
the minds of bankers and investors (as seen

in 2007/2008).
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Shipping Fundamental Trends

(Dr. Martin Stopford)

Period Demand Tendency Supply Tendency Market Tone
1869-1914 Fast Expanding Competitive
1920-1930 Fast Ower-capacity Weak
1930-1939 Falling Owver-capacity Depressed
1945-1956 Very Fast Shortage Prosperous
1956-1973 Very Fast Expanding Competitive
1973-1989 Falling Over-capacity Depressed
1988-2000 Slow Expanding Competitive

bulk carrier supply & demand growth:
SSY base case

) I re——
A A /%
L) [ \ /G2

=0 / \\\‘ / N\ Supply > Demand

[\
N \ / Shipowners’ Delight
48 \/ & not a depression!

1986 1957 1988 1389 2000 2001 2002 2003 2004 2005 2006

SSY July 2005

The adjacent table taken from “Maritime
Economics” by Dr. Martin Stopford helps
explain the trends.

We can see that it is the interaction of the
supply and demand that produces the
resultant called the “market tone” or the trend
of the “freight rates”. Even during the period
when the demand tendency was fast, the
market tone was either competitive or weak
because of expanding or over capacity in the

supply.

What does the future hold with a large
number of Capesizes, Panamaxes,
Supermaxes, handymaxes and Handysizes on
water and on order? Much will depend upon
what will be the demand tone in the short to
medium term.

The adjacent graph further shows the
interaction between Supply and Demand.
The graph shows some offset (out of
phase) between the changeover (intersects)
and the actual boom points. The future
projection, showing that vessel supply will
be greater than demand is only an opinion
and not a statement of fact!

While the data is outdated, it is presented
here for academic purpose.

(The views expressed here are solely those of the author, and do not necessarily reflect the views

of the organization be represents.)

(Mr. Jagmeet Makkayr: FICS, FRINA, FIMarE
(D, MCIArb Past Chairman, Institute of
Chanrtered Shipbrokers, Hong Kong Branch
*Director, Pastiche Holdings Ltd. (Maritime
Registrar, Hong Kong, St. Kitts & Nevis
International Ship Registry)
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Contact :
Honorary Secretary, Hong Kong Branch
Telephone : (852) 2866 1488

THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.
Exemptions from some exams are available.
Distance learning support via text book and
online tutoring is available to students.
Contact the Branch to register as a student.

E-mail : examination@ics.org.hk
Website : www.ics.org.hk also www.ics.org.uk
FAQ . http://www.ics.org.hk/Examination 9.htm

JRC ==
ECDIS, L |

Tt e

Electronic Chart Display and Information System (ECDIS)

J Rc Hostmost Engineering Ltd ’

JRC: Marine Telecom & Navigational Equipment

Yokogawa: Auto Pilot & GyroCompass System

YOKOGAWA

carriage requirement:

Passenger Ship (>=500GT) or Tanker (>=3,000GT):
1 July 2012 (New building)

Cargo Ship (>=10,000GT): 1 July 2013

Cargo Ship (>=3000GT): 1 July 2014 (New Building)
Passenger Ship (>= 500GT):

Before 1 July 2014 (Existing)

Tanker (>=3000GT): Before 1 July 2015 (Existing)
Cargo (>=50,000GT): Before 1 July 2016 (Existing)
Cargo (>=2,000GT): Before 1 July 2017 (Existing)
Cargo (>=10,000GT): Before 1 July 2018 (Existing)

Add: 12/F., Yan's Tower,

27 Wong Chuk Hang Road, HK

Email: g01host@hostmost.com.hk

Tel: (852) 2554 9207 Fax: (852) 2554 5152
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BRENDA CHARK & CO

Maritime Law Firm

& \\(ﬂL

= AT

We have successfully represented substantial or state-owned shipowners, managers,
charterers, P&I Clubs, hull underwriters and other related intermediaries in the

shipping industry. The cases that we have handled include:

Contentious Non-contentious
Dry

e Insurance covers - H&M / P&I / FD&D e Ship Building

e Carriage of goods-damage / short or non or mis-delivery e Ship Finance

e Charterparty- demurrage / wrongful delivery / unsafe berth * Sale of ship

* Defence to personal injuries by crew / stevedores * Ship Registration
Wet

e Collision
e  Grounding
e Salvage

ST SE R 338 B0 O BB & F &

Tel: (852) 3590 5620 Fax: (852) 3020 4875

E-mail: info@brendachark.com

OE & F, CNT Tower, 338 Hennessy Road, Wanchai, Hong Kong

\
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Law Column -

Court of Appeal Decides Obligation to Pay Charterparty Hire is Not a

Condition

David Richards and Charlotte Evenden

On 7 October 2016, the Court of
Appeal handed down the eagerly awaited
appeal decision from the Commercial Court
decision in Spar Shipping A.S. v. Grand
China Logistics Holding (Group) Co. Ltd.
The Court of Appeal dismissed the appeal
made by Grand China Logistics Holding
(Group) Co. Ltd (“GCL”), providing
definitive guidance on the question of
whether the obligation to pay time charter
hire is a condition. Answering the shipping
market’s unease that arose out of conflicting
first instance court decisions on the issue,
the Court determined that a charterer’s
failure to pay its hire instalments punctually
and in advance under a time charterparty
did not constitute a breach of condition. It
also provided helpful guidance on the legal
principles surrounding renunciation in the
context of late and non-payment of hire
under time charterparties.

The background facts

The background of this case has been
laid out in previous articles and so will
not be repeated at length here. In brief
however, this was a dispute regarding the
non and/or late payment of hire under
three long-term amended NYPE 1993
form charters dated 5 March 2010 (the
“Charterparties”). The unpaid period for
which the Owners claimed spanned April
to September 2011. The Owners also
sought to recover the resulting damages
for loss of bargain for the considerable
unexpired period of the Charterparties
thereafter.

The Commercial Court decision

On 18 March 2015, the Commercial
Court delivered its judgment.
Notwithstanding careful consideration of
the principles laid down by Mr Justice
FLaux in The Astra [2013] EWHC 865
(Comm), Mr Justice Popplewell disagreed
with that decision and ruled that punctual
payment of hire in fact did not constitute a
condition for the following reasons:-

e A withdrawal clause gave owners
no more than an option to cancel.
On this basis, Clause 11 (the hire
payment/antitechnicality clause)
of the Charterparties could not be
said to amount to a condition. Had
there been express wording to the
effect that the clause was more than
an option to withdraw, the position
may have been different. However,
as it stood, the clause provided no
more than a liberty to the Owners to
withdraw the vessel from service.

e Even had there been no withdrawal
clause in the Charterparties and,
consequently, no express right to
terminate, payment of hire would not
have been treated as a condition of
the Charterparties. It could not have
been intended that any breach of the
hire payment, no matter how serious
or trivial, would have the same
consequences and allow the Owners
to terminate a long-term charter even
for a trivial breach.
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e Payment of hire in commercial
contracts was not generally considered
to be “of the essence” unless the
contract expressly stated so. On that
basis, in a time charter context, there
was no good reason to treat payment
of hire as a condition (unless expressly
stated), since in any event the owners
could exercise their contractual right
to terminate the charter and put an
end to the future performance of
the vessel (and, therefore, the future
expense of operating the vessel for
the benefit of the charterer). Where
an owner no longer has to provide a
charterer with service of Master and
crew, then the owner’s interest in the
prompt and punctual payment of hire
disappears.

e  Commercial certainty was not good
reason to treat payment of hire as
a condition. A withdrawal clause
offering an option to cancel without
conferring on the owners an unmerited
right to damages was said to
“adequately protects] this commercial
interest”. The Court was clear that
the desire for commercial certainty
needed to be counterbalanced so
as not to impose liability for trivial
breaches in undeserving cases.

The Court did, however, find in
favour of the Owners on the ground that
the Charterers had evinced an intention not
to perform the Charterparties in a way that
deprived the Owners of substantially their
whole benefit under them. The Charterers
were, therefore, in renunciatory breach.

GCL sought and obtained leave to
appeal.

The Court of Appeal decision

The appeal was heard by Sir Terence
Etherton MR, Gross and Hamblen LJJ in
June 2016, with judgment handed down
on 7 October 2016. The Court of Appeal
determined that the Charterers’ failure to
pay instalments of hire punctually and in
advance under the Charterparties was not
a breach of condition. Indeed, the appeal
judges considered that failure to make
payment (without more) merely permitted
the Owners to withdraw the vessel from
service in accordance with Clause 11 of
the Charterparties. The decision therefore
confirms that the obligation to pay hire
under a time charterparty constitutes no
more than an intermediate or innominate
term.

The leading judgment of Lord
Justice Gross provides considerable and
helpful guidance as to the legal principles
surrounding renunciation where there is
late and/or non-payment of hire under
time charterparties. In rejecting GCL’s
argument that the test for renunciation
was applied too strictly, and in conflict to
the Court’s approach in other instances
of non-payment (albeit in different types
of contract), the Court of Appeal ruled
that ultimately the obligation to pay hire
promptly and in advance lay at the heart
of the time charterparty. Where there
was evidence of intent not to make such
payment, that conduct went straight to
the root of the contract, amounting to
renunciatory breach and thereby entitling
owners to terminate. It remains to be seen
whether this conclusion will cause future
courts and arbitrators to be more willing
to find that a number of missed or partial
payments of hire amounts to a renunciatory
breach entitling an owner to terminate and
claim damages for future losses.
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Comment

The outcome of this appeal now
answers the market unease resulting
from the decision in the Astra, whilst also
offering more definitive legal guidance as
to renunciation in the context of late and
non-payment of hire in time charterparties.

It may be argued that the decision
lacks the certainty of a rule that a single
failure to pay hire in full and on time
gives rise to a right to terminate and claim
damages. However, as highlighted by
Lord Justice Gross, the key question is
“striking the right balance”. Where the
likely breaches of an obligation to pay
hire may have consequences that can be
either trivial or serious, then the certainty
achieved by classifying an obligation as

INCE & CO | themanon:

a condition is that trivial breaches will
have disproportionate consequences.
This, in Lord Justice Gross’s view, was “an
unsatisfactory balance”. Rather, sufficient
certainty was provided by the withdrawal
clause.

It remains open to parties to include a
term in their charterparties to the effect that
the obligation to pay hire is a condition, as
those drafting the NYPE 2015 form have
sought to do.

(David Richards, Partner, London
Charlotte Evenden, Solicitor, London
Ince & Co. Law Firm)

“The firm is well-regarded, with broad and
deep experience in shipping litigation.”

Chanters Global2015

Providing legal advice to the maritime industry:

Admiralty ¥ Cargo recovery & defence | Chtrterparties ge€emmercial contracts | Employment
Energy | Int€fnational sanctiens | Maring insurance: |[EPersonal injury:| Piracy: & political risk
Pollution | Property | Sale & purchase”| Shipbuilding | Ship finance |-Yachts

Please contact: shipping@incelaw.com or phored52 2877 3221

Our International Emergency Response servic@4/7, 365 days a year.

Phone:+44 (0) 20 7283 6999

incelaw.com

Beijing Dubai Hamburg Hong Kong

Le Havre London Monaco Paris' “Piraeus Shanghai Singapore
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TCC GROUP

Tai Chong Cheang Steamship Co. (H.K.) Ltd.
REFWHR(ERB)BR QT

Room 4411, 44/F., Cosco Tower, T B 5 KFE 1 1839%
183 Queen’s Road Central, Hong Kong s R I - DY 44112
Tel : (852) 2522 5171 ERE - (852) 2522 5171
Fax: (852) 2845 9307 fHE : (852) 2845 9307

J
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HUNG YUEN PRINTING PRESS

WE DO ALL KINDS OF PRINTING MATTERS AT LOW PRICE & GOOD QUALITY:
o Catalogues o Brochure, Pamphlet
o Poster, Label o Shipping Documents
Offset & Digital Printing

o

o Design Services

o

o Computer Forms Corporate Newsletter, Magazine

o

© Calendar, Paper Bags
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16-0O-P, Block 2, Kingley Industrial Building, 33-35, Yip Kan Street, Wong Chuk Hang, H.K.
Tel: (852) 2552 7008 Fax: (852) 2552 6384

\ E-mail: hungyuenprinting@gmail.com
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~ helman fenwick willan Ma

With 13 offices across Asia-Pacific, Europe, the
Middle East and South America, HFW advises
businesses engaged in international commerce

with a focus on shipping and transport, energy,
commodities, insurance and reinsurance, and finance.

We provide the full range of transactional and contentious
legal support to the maritime sector, including:

B Admiralty and Crisis W Offshore
Response B Personal Injury
B Commodities B Piracy, War
B Corporate and Finance and Terrorism
B Cruise B Ports and Terminals
B Energy, LNG, Oil B Ship Finance
and Gas B Shipbuilding
W Logistics B Shipping Contracts
B Marine Insurance B Superyachts

4 , i
Lawyers for international commerce hfw.com
|

Séo Paule | Londen | Paris | Brussels | Geneva | Piraeus | Dubai
Hong Kong | Shanghai | Singapore | Melbourne | Sydney | Perth
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Grand Seatrade Shipping Company Limited

2607 Alexandra House, EEPIREITE 16-20 57
16-20 Chater Road, Hong Kong BEEILKE 2607 E

Tel : ( 852) 2526 4294-7 EFh - (852) 2526 4294-7

Fax : (852) 2810 6780 fEH : (852)28106780

Telex : 85146 SETRA HX &E1& : 85146 SETRA HX
E-mail address : gstrade@netvigator.com E I : gstrade@netvigator.com

f%iﬁ%@l

International Maritime Carriers Limited “IMC”

Founded in 1966, the IMC Group comprises companies with diverse interest worldwide.
The major strategic business interests core to the IMC Group are in industrial supply chain
and logistics solution services, which include shipping operations, ship management, crew
management, newbuilding and consultancy services, marine and offshore engineering and
infrastructure development, oil palm plantations besides investments, lifestyle and real estate
development and a social enterprise.

The IMC Group owns and operates a fleet of bulk carriers, chemical/product tankers, offshore
supply vessels, FPSO, Floating Loading Facilities, tugs and barges, logistic distribution center,
warehousing, container terminal, ship repair and offshore yards.

The IMC Group has a major presence in Asia such as China, Hong Kong, Indonesia, Malaysia,
Singapore and Thailand. In China. IMC has office branches in Beijing, Qingdao, Dalian,
Lian Yungang, Nanjing. Suzhou and with controlling office in Shanghai. It also has offices in
Australia, India, Japan, Korea, Myanmar, Philippines, South Africa, UAE, USA and Vietnam.

Contacts:

Room 1705-08, St. George’s Building, 2 Ice House Street, Central, Hong Kong.
Tel : (852) 2820-1100

Fax : (852) 2596-0050

Email :imcdm@imcgroup.com.hk

< IMC)

&Website : www.imcgroup.info
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November 2016

N

Raymond T C Wong

Hong Kong Maritime Awareness
Week, 12"-18" November 2016, was jointly
organized by the Hong Kong Shipowners
Association and the Hong Kong Maritime
Museum, arranging various activities
and functions with a view to introducing
and promoting the development of the
HK maritime industry to the younger
generation. A few members of the Institute
of Seatransport (IST), including Ms. Karen
Cheung, Mr. Thomas Cheung and the
Editor of this AA Talk column (here below
referred to as “I” and “me”), gave talk to
secondary school students on maritime
careers (shipping lawyer, insurance broker
and average adjuster respectively).

Hong Kong Maritime Industry
Week (HKMIW 2016), 20"-27" November
2016, was organized by the Hong Kong
Maritime and Port Board to “propel
Hong Kong” as a renowned international
maritime centre. The objectives were to
make Hong Kong a preferred based for
operating maritime business, and to foster
interest and professionalism in various port
and maritime services.

During the HKMIW 2016, to celebrate
Hong Kong as an international maritime
centre that provides superb maritime and
port facilities and services, international
and local industry luminaries and

practitioners came together for a myriad of
diversified and fun-filled activities ranging
from industry briefings, seminars and
conferences, corporate functions, maritime-

themed sports to networking events.

The IST was joint organizer of the
“Maritime Law Seminar” and “An Interactive
Workshop on Marine Insurance and
Average”.

Maritime Law Seminar - On Monday
evening, 21" November 2016, Ms. Rosita
Lau, who was awarded the individual prize
at the Lloyd’s List Asia Awards winning the
Asia Maritime Lawyer of the Year Award,
gave a superb bilingual presentation to
over 80 participants at the venue in the
China Taiping Tower, highlighting the
effect of three recent judgments, namely:

The “Res Cogitans” (2016)

Grand China Logistics Holding
(Group) v. Spar Shipping (2016)

Volcafe Ltd. & Others v. Compania
Sud Americana De Vapores (2016).

Hopefully the commentary on these
law cases will be published in future
issue(s) of “SEAVIEW”.
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An Interactive Workshop on
Marine Insurance and Average — On
Friday evening, 25" November 2016, a
panel consisting of Messrs. Jon Zinke,
Rohan Bray, Stephen Cheng, Thomas
Cheung, Richard Oakley and T presented
to an audience of exactly 80 at the same
venue provided by China Taiping Insurance
Co., Ltd. (a) Game Plan for Procurement
of Marine Insurance and (b) a hypothetical
collision between a container vessel and
tanker off the China coast; various aspects
were examined, including liability, salvage,
pollution, limitation, jurisdiction, cargo
claims and general average; also the scope
of shipowners’ needs and the interplay
between hull and P&I underwriters were

discussed.

Readers are requested to visit http://
www.hkmiw.hk/english/index.html for
more information about the HKMIW 2016.

50 Years in Average Adjusting

I joined the profession of Average
Adjusting in November 1966. It was
excitingly co-incidental that T was spending
my 50" anniversary during the Hong Kong
Maritime Industry Week.

On the 9" November I received
unexpectedly an email from Mr. D John
Wilson, the popular Editor of the 10®, 11"
& 12" editions of Lowndes and Rudolf on

the Law of General Average and The York-

Antwerp Rules, advising that his old friend
and partner is now 88 years of age! The
email reminded me of having burnt the
midnight oil for 5 evenings in Tokyo in
1984 reading carefully the draft analysis
prepared by John Wilson (who was
then based in Tokyo) on the ITC HULLS
1.10.83. The book was for internal use
of Richards Hogg International, the world
leading average adjusting firm and has
never been published to the public though
arrangements were made to have the book
translated into Chinese and published
in Taiwan in 1988. John kindly granted
me the copy right to produce the second
edition to which I did not pay much
attention since I never imagined that after
30+ years, the ITC-Hulls 1/10/83 remains

being the most popular standard clauses!

Another prominent average adjuster,
Mr. Christopher J Barstow who spent some
8 years working in Hong Kong, 1975/82,
visited Hong Kong during November
and a small get together lunch with few
old colleagues and clients (with large
complicated claims) was full of joy and

laughter — those were the days!

A question was raised - What is the
most interesting case I have ever had?

In 1983, a 2-year old tanker whilst
proceeding in ballast under a time charter
in the Arabian Gulf to load cargo for
the Far East, was hit by a missile in the

accommodation, followed by fire.
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The crew failing to fight the fire
abandoned the ship and was picked
up by Royal Saudi Navy ships with the
injured ones being sent to hospital. The
fire was subsequently extinguished
and the vessel towed to a safe place
in Bahrain waters by salvage tugs
under LOF. Inspection revealed severe
damage to the vessel’s wheelhouse/
accommodation. Specification for repairs
was drawn up and tenders for repairs
invited from shipyards. The quotations
ranged from US$2.45m requiring 100 days
(Dubai) to US$4.50m requiring 60 days
(Singapore) whilst a shipyard in Japan
quoted US$3.40m requiring 45 days. The
Shipowners decided to tow the damaged
vessel from Bahrain waters to Japan for

repairs!

The professionals assisting the
Shipowners included mainly the Insurance
Brokers, the Solicitors (for the salvage
proceedings and possible legal action
against the time charterers) and the
Average Adjusters. We attended frequent
meetings in the early stages to follow up
closely on the progress of the casualty.
We did not have mobile phones and
we had to standby at home after the
office. Over the very first weekend, these
professionals arranged to standby together
playing mahjong at my home, which was
quite relaxing though, as anticipated,

intermittently.

The most interesting and exciting
adjusting aspect in this case was to consider
the choice of repair yard which was most
material in determining the “reasonable
cost of repairs” in terms of the policy of
insurance. The investigations on this topic
involved considerable correspondence and
meetings with various parties concerned,
also third parties (other independent ship-
owners, technical consultants, etc.) focusing
on quality of repair work, war risk, the
Dubai Dockyard and time on repairs. After
giving due consideration to the outcome of
the investigations, I set out a comparison
of the overall financial position had repairs
been effected at Dubai as against Japan
taking into account repairs etc. necessary
for towage, towage cost and insurance
premiums, tender price for repairs,
cost of repairs additional to the original
specification, spares used on additional
repairs, superintendence on permanent
repairs, additional insurance premiums
on war risks, loss of hire and the likely
effect on the ship’s value, resulting in it
being in favour of the Shipowners’ choice.
Obviously the last two items are conjectural
and are taken in to account to test the
Shipowners’ argument that on commercial
grounds alone repair at a Japanese yard

was to them the prudent choice.

The test that seems to be closest
to what the Courts have held is “What

would the prudent uninsured owner have
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done?” It was believed that in this case
two paramount considerations led to
the Shipowners avoiding the use of the
Dubai Dockyard, namely its geographical
position, unhealthily close to the war zone,
and its then unproven ability to repair the
particular type of damage in a satisfactory

and timely manner.

The claim on policy of insurance
was satisfactorily approved and settled by
London Underwriters. I would stress that
the claim was successful only under the

prevailing circumstances in 1983.

Before November 2016 ended, I
received an excellent gift to mark my 50-
year average adjusting career, which was
an extract from a message of a Lloyd’s

syndicate to an Insurance Broker:

“...we are hopeful that the assured
will take on board the helpful comments
and observations from TCW in their draft
adjustment as well as the various adjusting
scenarios that TCW has presented. The
figures presented by TCW in the draft
adjustment represent the professional
assessment of a respected and very
experienced average adjuster who has
reviewed the presented sue & labour claim
on a completely impartial basis. The TCW

adjustment carries considerable weight

and is a credible assessment of those costs
which would be considered reasonable in

all the circumstances.”

(Mr. Raymond T C Wong: Average Adjuster)

Q AMA

Asia Maritime Adjusting (Hong Kongl

Trading Division of TCWong Average Consulting Lid.

Expert in law & practice of General
Average & Marine Insurance providing
claims consultancy & adjusting
services to international market on:

* General Average and Salvage
* Hull and Machinery
» Particular Average
» Constructive Total Loss
» Sue & Labour Charges
» Collision Liability claims & recoveries
¢ Shipyards
* Loss of Hire
+ Cargo
* Expert Witness work
Associates/ Correspondents:
Asia Maritime Adjusting - Shanghai
Asia Maritime Adjusting Pte Ltd. - Singapore
Rogers Wilkin Ahern LLP - London
PT. Global Internusa Adjusting - Jakarta
Taipei Maritime Survey Co., Ltd - Taipei

FEGEREcRFES L@ E
Office B, 9/F, Sai Wan Ho Plaza, 68 Shau Kei Wan Road, Hong Kong
T. 852 3996 9876; 3590 5653
E. info@averageadj.com

www.averageadj.com
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JAMES HO & CO.

Solicitor

Rm. 1403 14/F., Blissful Bldg.,
243-7 Des Voeux Rd Central,

Hong Kong
Hidk
Frs L IRE T T 243-75%
AR E 1403 %

Tel: (852) 3421 1330
Fax: (852) 3421 1339
Mobile Phone: 9034 3360
E-Mail: james.ho@yanhung.com

Contact:

James Ho, Chartered Shipbroker
LL.M.(Lond), LL.B.,F1C.S.,
M.C.LArb., ANZIFF (Fellow).

Practice Area: SEW A
* Arbitration ik

* Civil litigation ENE 2 ¥N
e Personal Injury TAG I
e Criminal litigation ~ JA|ZF il

34

a truly independent
international practice"

www.crump-co.com.hk

Chris Potts or Peter Lau

2009 Tower One, Lippo Centre
Admiralty, Hong Kong

Tel: +852 2537 7000
Fax: +852 2804 6615
E-mail: crumps@crumpslaw.com

Boutique Admiralty Firm with broad
and deep knowledge and experience
in transport law and civil dispute
resolution with strong network of
correspondents worldwide.

150 years
(30+ years in Hong Kong)
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( PEEEMHZ - Master Mariner, F.I.S., MH.)

LAw OFFICES
KEESAL, YOUNG & LOGAN

A PROFESSIONAL CORPORATION

U.S. COUNSEL TO
THE MARINE TRANSPORTATION INDUSTRY

)

SAN FRANCISCO OFFICE
450 PACIFIC STREET
SAN FRANCISCO, CALIFORNIA 94133
TELEPHONE: (415) 398-6000
FAX: (415)981-0136

LONG BEACH OFFICE
400 OCEANGATE
P.0.Box 1730
LONG BEACH, CALIFORNIA 90801-1730
TELEPHONE: (562)436-2000
FAX: (562)436-7416

ANCHORAGE OFFICE SEATTLE OFFICE
SUITE 650 SUITE 3300
1029 WEST THIRD AVENUE 1301 FIFTH AVENUE
ANCHORAGE, ALASKA 99501-1954 SEATTLE, WASHINGTON 98101
TELEPHONE: (907) 279-9696 TELEPHONE: (206) 622-3790
FAX: (907) 279-4239 Fax: (206) 343-9529

HONG KONG OFFICE
SUITE 1603
299 QUEEN’S ROAD CENTRAL
HONG KONG
TELEPHONE: (852)2854-1718
FAX: (852)2541-6189

Celebrating over forty years of providing comprehensive legal service to the marine industry.
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— INSTITUTE OF SEATRANSPORT

APPLICATION FORM FOR MEMBERSHIP

NAME ( Mr/ Mrs / Miss ) w4
DATE & PLACE OF BIRTH
NATIONALITY PASSPORT /L. D. NO. *H )ﬂl_
HOME ADDRESS PHOTO
HOME TELEPHONE MOBILE PHONE NO
PRINCIPAL PROFESSION PRESENT POST
PRESENT EMPLOYER & FULL ADDRESS
DEPT. OFFICE TELEPHONE NO. FAX
# ACADEMIC / PROFESSIONAL QUALIFICATION ~ E-MAIL
* PREVIOUS EXPERIENCE IN SEATRANSPORT :
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
REFEREE : NAME COMPANY TEL.
CORRESPONDENCE ADDRESS OF APPLICANT
FOR OFFICIAL USE : DATE OF ACCEPTANCE GRADE
FEE____ MEMBERSHIP NO. MAILIST

DECLARATION

I, the undersigned, hereby apply for admission to membership of the Institute of Seatransport, and do agree,
if admitted, to comply with the By-laws and by any subsequent amendments and / or alternations there to which
may be made, and by any Regulations made or to be made for carrying them into effect.

SIGNATURE DATE OF APPLICATION

On completion of this form, it should be sent to “The Secretary, Institute of Seatransport, G.P.O. Box 6081, Hong Kong” together with a cheque of HK$400, payable

to “ Institute of Seatransport”. This amount is for covering the entrance fee and first Annual Subscription only and is not refundable if withdrawn by the applicant.

# Please state name, number, date and place of issue of certificate/degree, or name and membership no. of other related Institute(s) on separate sheets. Please enclose

a photocopy of your qualification if possible.

* For applicant with only commercial background, please fill in sufficient experience to cover the minimum requirements as stipulated in Articles 6.3. If insufficient

information is given, the applicant will only be graded according to Article 6.4 as Associate Member.
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Rate for advertising per issue:-

Back full page cover

Front inside full page
Back inside full page
Full page

Half page

Quarter page

x

The “SEAVIEW" quarterly Journal circulated in Hong Kong, China
and Taiwan with 1000 copies each issue. We cordially invite your

participation to advertise in the coming issues.

HKD 3,500.00
HKD 3,300.00
HKD 3,300.00

HKD 1,680.00
HKD  950.00
HKD  550.00

Colour printing is acceptable upon requsted with additional cost.

N\
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B TAARFETIMA L > WAEME > BAN
T ERR > BREROR I B SER B S RT B > Bl
RBERERZ > BRKGE S AR B AR A0 75 o

FaEg T AR > @ docB UMt I o
A A IR AR T 152-1555% »
AT B R BE1605-7C R EL BT o
BV TS B A R A 608 1 5% i B2 @ik -

ZR At DA T o SO S O K
HH MU A : info@seatransport.org
EEICHENS © (852) 2581 0004

BRI KK S FE

SCEEHE

1. BHEA B 5

2. WA BLE B AR 5
3. RABHRER o

I\

Articles Welcome

We aim to expand and enrich the contents of “Seaview”.
If you would like to share your thoughts or experiences
with other members, please feel free to submit an article
to the Editorial Board for consideration for publication.
Articles and materials in connection with all aspects of
sea transportation are welcome from members.

The number of words in an article should be around
1000, with soft copy in .doc format. Please mail to:
Institute of Seatransport,
Room 1605-7C, China Merchants Building,
152-155, Connaught Road C,Hong Kong.
Or GPO Box 6081, Hong Kong.

Or you may post it by e-mail to:
info@seatransport.org or
fax it to us at (852) 2581 0004

Thank you very much for your kind support.

B W oAl

Guideline of Articles for Seaview

Article(s) submitted for Seaview should be:
1. Related to sea transportation;

2. Contents to meet with the theme;

3. No politics.

N
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R DAEE R R 7RISRt RN AR

A world-class shipping register with a reputation for

excellent quality and service

3% WS EARFREERKERY

User friendly and round the clock, 365 days service

Marine Department
Government of the Hong Kong
Special Administrative Region

Enquiries:

Hong Kong Shipping Registry,

Marine Department, HKSARG

3/F, Harbour Building, 38 Pier Road, Central, Hong Kong

Tel: (852) 2852 4387 Fax: (852) 2541 8842
Email:hksr@mardep.gov.hk  Website:http://www.mardep.gov.hk

R MR TAANTIE 1.02 (8 - (SR EAHEZA
One of the world's top 5 registers
The registered gross tonnage has exceeded 102 million

96 BEEE  HBHR

Based in Hong Kong with world vision

BERRBTRERRK

BEER

M

&M A AR

HARSRTBEBT SRR
FHPRGE—RTE 3 8 MSBBEFAE3R

B|F : (852)2852 4387 K : (852)2541 8842

B : hksr@mardep.gov.hk &8k : hitp://www.mardep.gov.hk



CHINA MERCHANTS GROUP
Since 1872

8 ~ HEIAE ~ REEE
ANFERTE - WIREE [MAPER
TERABERZHE -

www.cmhk.com



Aaon Risk Solutions

~ The marine industry is compléx, occasionally volatile, constantly evolving and presents considerable risk.
Aon’s marine expertise is unique‘in‘the-industry, providing comprehensive and flexible solutions for our
clients” global operations. Aon’s‘marine team in Asia consists of over 50 experts focused on providing risk
solutions to the marine industry. With key hubs in Singapore, Beijing, Shanghai, Hong Kong, Taipei and
Seoul, we deliver tailored marine solutions to some of the region’s largest ship owners, shipyards, ports
& terminals, manufacturers & traders and major construction projects.

Visit aon.com to learn more about Aon’s marine team.

AON

Risk. Reinsurance. Human Resources. Empower Results®





