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Law Column -

The Hong Kong Competition Ordinance and its impact on the

transportation industry

Su Yin Anand

The Hong Kong Competition
Ordinance (Cap 619) (“Ordinance”) was
gazetted on 14 June 2012 and is expected
to enter into force later this year. With the
publication by the Competition Commission
of the Revised Draft Guidelines to the
Competition Ordinance in July this year,
it is now timely to consider the potential
impact of the Ordinance on shipping.

The Competition Rules

The Ordinance is deceptively simple
by referring to only three rules:-

* The First Conduct Rule
* The Second Conduct Rule
* The Merger Rule

The Merger Rule presently only
applies to the telecommunications sector.
There is no indication that it will be
extended to other industry sectors for the
foreseeable future. Therefore the shipping
sector needs only be aware of the First
Conduct Rule and the Second Conduct
Rule. But before launching into an analysis
these two rules, it is important to first
be familiar with terminology used in the
Ordinance.

‘undertaking’: This is a defined term
in the Ordinance and means any entity

(regardless of its legal status and including
a natural person) engaged in economic
activity. Examples of undertakings
include individual companies, groups of
companies, individuals operating as sole
traders, societies, business chambers, trade
associations and non-profit organisations.
The key question is whether it is engaged
in economic activity.

‘economic activity’: This is not a
defined term but is generally understood
to refer to any activity consisting of
offering products and/or services in a
market regardless of whether the activity is
intended to earn a profit.

‘agreement’: This is defined in the
Ordinance to include any agreement,
arrangement, understanding, promise,
undertaking, whether express or implied,
written or oral, and whether enforceable
or intended to be enforceable. The key
is whether there is a ‘meeting of minds’
between the parties concerned.

‘concerted practice’: This is a form
of cooperation between undertakings,
falling short of an agreement, where the
parties concerned knowingly substitute
practical cooperation for the risks of
competition. A concerted practice typically
involves an exchange of competitively
sensitive information between competitors
or parallel similar behaviour.
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‘serious anti-competitive conduct’:
Another defined term in the Ordinance
and means any conduct that consists of (a)
fixing, maintaining, increasing or controlling
the price for the supply of goods or
services; (b) allocating sales, territories,
customers or markets for the production
or supply of goods or services; (¢) fixing,
maintaining controlling, preventing, limiting
or eliminating the production or supply of
goods or services; and (d) bid-rigging. It is
in essence what competition authorities call
“hard core” restrictions.

The First Conduct Rule

The First Conduct Rule prohibits
undertakings from making or giving effect
to an agreement or engaging in a concerted
practice, with the object or effect of
preventing, restricting, or distorting
competition in the relevant market. It
applies both to horizontal (i.e agreements
between competitors) and vertical
agreements (i.e. agreements with suppliers
and purchasers) and also to decisions of
an association of undertakings (for e.g. a
trade association) which have the object
or effect of harming competition in Hong
Kong. Unlike some other jurisdictions,
the Ordinance does not provide for
automatic or per se contraventions of
the First Conduct Rule. It will have to be
established that the agreement has an anti-
competitive object or, alternatively, an
anti-competitive effect (whether actual or
inferred). However, once it is established
that an agreement has the object or effect
of harming competition, the question as to
whether the conduct amounts to serious
anti-competitive conduct will need to be
considered. Activity which amounts to
serious anti-competitive conduct (for e.g.
cartel arrangements between competitors)
will be subject to more serious penalties.

Complications arise because the
Ordinance does not contain an exhaustive
list of agreements which are presumed to
have an anti-competitive object or effect.
Each agreement will have to be considered
in its specific circumstances. Determining
whether an agreement has the object
of harming competition will require an
objective assessment of its aims, content,
the way it is implemented and its context
(both economic and legal). Whether an
agreement has an anti-competitive effect
will depend on whether it is likely to have
an adverse impact on one or more of the
parameters of competition (for e.g. price
and output) and also the extent to which
the relevant undertakings have market
power in a relevant market. However, to
assist in understanding the application of
the Ordinance, the Draft Revised Guidelines
provides examples of agreements that may
contravene the First Conduct Rule:-
Horizontal Agreements

* Price fixing

* Market Allocation agreements

* Output limitation agreements

* Bid rigging

*  Joint purchasing agreements which
facilitate downstream collusion
or oligopsony effects in upstream

markets

* Information exchanges (in particular
commercially sensitive information)

* Group boycotts
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Vertical Agreements
* Resale price maintenance agreements
The Second Conduct Rule

The Second Conduct Rule targets
undertakings with a substantial degree
of market power. It prohibits relevant
undertakings from abusing power by
engaging in conduct that has as its object
or effect the prevention, restriction of
distortion of competition in Hong Kong.
It is generally accepted that market power
is a matter of degree and high market
share is likely to be the basis of an
undertaking having a substantial degree
of market power. Other relevant factors
to determining market power include an
undertaking’s ability to profitably charge
prices above competitive levels over a
sustained period, and the barriers to entry
to the market for prospective competitors.

Unlike other jurisdictions ( for e.g.
Singapore presumes 60% market share
to amount to “dominance” and the EU
uses a 40% threshold for presumption of
dominance), the Competition Commission
has rejected calls to include some form
of market share based threshold in the
Revised Draft Guidelines. This raises
difficult questions as to what amounts to
a ‘substantial degree’ of market power
and what is the relevant market. Previous
statements by the Hong Kong Government
have suggested a threshold as low as 25%
may be sufficient to trigger the application
of the Second Rule).

The Draft Revised Guidelines suggests
that the following conduct may constitute

an abuse of market power:-

e Predatory behaviour towards

competitors
e  Tying customers and bundling

e Limiting production, markets or
technical development to the

prejudice of consumers

e Margin squeezing by vertically

integrated undertakings

° Refusals to deal and exclusive

arrangements
Exclusions and Exemptions

The Ordinance provides for exclusions
and exemptions from compliance with the
conduct rules in limited circumstances.
A distinction is drawn between general
and specific exclusions and exemptions.
This table, which is reproduced by the
Revised Draft Guidelines, summarises these
exclusions and exemptions as they apply to
each conduct rule.

It is up to an undertaking to assess for
itself whether it complies with the conduct
rules. This is referred to as self-assessment.
There is no obligation on an undertaking
to first obtain a decision or a block
exemption order before it can rely on an
exclusion or exemption. If an undertaking

requires greater legal certainty, it can
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apply to the Competition Commission for
a decision or a block exemption order.
However, the decision to refer to the
Competition Commission should not be
taken lightly. If the information provided to
the Competition Commission suggests that
the agreement/ conduct concerned is anti-
competitive, the Competition Commission
has the power to investigate further and
prosecute the relevant undertakings if a
breach is established.

Considerations for the transportation
industry

The transportation industry is no
stranger to anti-competition legislations.
In particular, the container liner trade
has benefited from block exemptions
in being granted to such undertakings
in most jurisdictions. The EU Consortia
Block Exemption prohibits price fixing
arrangements but allows liner shipping
consortia to operate joint services, take
joint capacity decisions in response to
fluctuations of demand and supply, pursue
pooling arrangements, jointly operate
and use port terminals, co-ordination of
timetables and ports of call and cross
chartering of slots. This is subject to the
consortia having a market share no greater
than 30%. The Singapore approach permits
co-operation on price, remuneration and
technical operations, and commercial
arrangements, provided that market share
does not exceed 50%. South Korea and
Taiwan exempt all types of co-operative
carrier agreements. These are Conferences
which allows members to set common
tariffs and not Consortia.

However, the Ordinance applies to
all undertakings and not only the container
trade and liner arrangements. Maritime
operators in all segments including
logistics, terminal operators, tankers, dry
bulk carriers and tramping have to abide
by the conduct rules. In October 20006, the
EU lifted the exclusions for tramp shipping
leading to questions being asked about
whether shipping pools fall foul of the laws
that protect competition but it is accepted
in EU law that pools, while not being
Consortia can be EU compliant cooperation
joint ventures provided they satisty EU
exemption criteria (e.g. they guarantee
efficiency gains and consumer benefits).
There is no indication if this has been
considered in Hong Kong.

It is commonly argued in various
jurisdictions that cooperative arrangements
(whether by way of pooling or liner
services) which have been an integral part
of the transportation industry for centuries,
are necessary in order to maintain
economic efficiencies and maintain the
level of services provided to consumers.
The question is whether such arguments
will be accepted by the Competition
Commission. Although the Ordinance fuses
principles derived from EU, Australian,
UK and Singapore competition law, the
Competition Commission has been reticent
on applicability of precedents from these
other jurisdiction to decisions under the
Ordinance. This gives rise to a lack of
legal certainty on key issues for example
market definition, market power thresholds
and sector specific block exemptions,
pending development of local case law.
Undoubtedly, self-assessment which in
itself is a complex and not straight forward
procedure, will be complicated by this lack
of legal certainty.
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In summary, the introduction of the
Ordinance will have a significant impact
on the transportation industry especially so
when business are looking to consolidate
or pool their assets together in response
to tough market conditions. Given the
significant penalties that can be imposed
in the event of non-compliance, the
importance of being compliant should not
be underestimated. Risk can be minimised
by putting in place effective compliance
procedures and training programmes.

(Ms. Su Yin Anand: Partner, INCE & CO
LLP International Law Firm)
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ICSHK Column -

Recent Developments of the Institute of Chartered Shipbrokers , Hong Kong
Branch (“ICSHK”) and Promotion of Maritime Arbitration in Hong Kong

Y. K. Chan

Following my article in the “Seaview”
Summer 2014 issue, I would like to share
with our friends in the maritime cluster
about what we have done in the past
year to serve our ICSHK members and the

shipping community at large.

We have been organizing ICS Study
Groups for a number of years with the
support of the Institute of Seatransport,
the Hong Kong Logistics Management
Staft Association, the Hong Kong Seamen’s
Union and the CY Tung International
Centre for Maritime Studies at the
Polytechnic University of Hong Kong.
We wish to re-iterate that the aim of the
ICS Study Groups is not only to guide
students preparing for the ICS Professional
Qualifying Examinations through tutorials
and group discussions, but also to offer
an opportunity to interested practitioners
to broaden their shipping knowledge.
To avoid any misunderstandings , those
joining the Study Group are not obliged
to sit for the Examinations. However,
the qualification of ICS is an added value
for one’s career enhancement. ICS is an
internationally recognized professional
institute in shipping industry. Its members

enjoy an excellent reputation globally.

To enhance the competitiveness of
Hong Kong as an international maritime
centre vis-a-vis other regional cities, we
need to groom more young talented
people with high quality knowledge to
Bearing this mind,
we have arranged seminars jointly with,
or invited support from, appropriate
shipping organizations and professional
institutions. We also act as a co-organiser
or a supporter to seminars hosted by
other fellow associations. By so doing,
we provide a platform to our members
for broadening their connections,
networking and exchanging knowledge
and experience, with other professionals in
different disciplines.

serve the industry.

We have organized the following
seminars:

* “Marine Fuels Challenges 2015
and Beyond” by Mr. Deepak
Kamran of Innospec Ltd on 24
April 2015 with the Nautical
Institute Hong Kong Branch as
co-organizer and Innospec Ltd as
Sponsor.

* “Factors influencing the future of
Dry Bulk Shipping” by Mr. John
d’Ancona of Clarksons Platou on
15 September 2015. The seminar
was supported by the Hong
Kong Shipowners Association.
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* “Ship Design optimization and

innovation in the design process”
by Mr. Jan Kaergaard Lang of
Odense Maritime Technology
(Shanghai) Co. Ltd. on 29
October 2015. This seminar was
sponsored by Valles Steamship
Co. Ltd. and supported by
The Hong Kong Joint Branch
of “ The Royal Institution of
Naval Architects and Institute
of Marine Engineering, Science
& Technology” and The Hong
Kong Institute of Marine

Technology.

In order to let the community know
more about ICS maritime education
programmes, we joined hands with other
four key Institute Centres in London,
Chennai, Dubai and Limassol to organize
an open evening on 14 October 2015 at
CY Tung International Centre for Maritime
Studies. Due to the traditionally close
relationship between shipowners and
shipbrokers, we were named a supporter
to the TradeWinds Shipowners Forum held
at Hong Kong Maritime Museum on 15
October 2015.

We supported the Sailors’ Society
by donating a framed nineteenth century
antique map titled “China and Birmah’,
published by John Tallis in 1851 for live
auction at its shipping dinner held on 5
March 2015 to raise funds for its work to

help seafarers at sea, at port and at home.

Updating knowledge in shipping law
is important to practitioners in their daily
work, whether it is commercial or technical.
The Government of Hong Kong SAR has
been helping the industry strengthen Hong
Kong as an international maritime centre.
We consider that Maritime Arbitration is
one of its key focuses. Accordingly, we
have raised awareness of our members in
this area. It is helpful for them to know
arbitration law and practice to deal with
situations when disputes arise from any

contract.

During July-September 2014, we co-
organized with the Hong Kong Institute
of Arbitrators (“HKIArb”) a presentation
on “Judicial Support of Arbitration” by
The Hon. Madam Justice Mimmie Chan
on 18 August 2014 and a series of talks on

maritime law, namely:

* “An Introduction to Maritime
Arbitration” by Mr. Matthew Lam
of Clyde & Co. on 18 July 2014;

* “Interim Measures and Awards
in Default of Appearance” by
Prof. Anselmo Reyes (Former
High Court Judge of Hong Kong)
on 23 July 2014,

* “Arresting Ships to Enforce a
Maritime Arbitration Award: A
Back-door? Recent Developments
in Hong Kong” by Mr. TANG
Chong Jun of Hill Dickinson on
6 August 2014;
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* “Sharing of Maritime Cases” by
Mr. Philip Yang FICS (Honorary
Chairman of the Hong Kong
International Arbitration Centre)

on the 11 September 2014; and

* “Marine Casualties” by Mr. Mike
Mallin of Hill Dickinson on 18
September 2014.

We closely collaborate with HKIArb
on regular basis and have further organized
jointly or co-organized with them a number

of seminars, such as:

* “Maritime Fraud” by Mr.
Stephen Hofmeyr QC and Mr.
Andrew Wales QC on the 12
March 2015;

* “A view from the London
Commercial Court: recent
arbitration cases” by Sir Bernard
Eder (Former Judge of the High
Court of England and Wales) on

8 May 2015;

* “Bias in Arbitration” by Mr.
Robert Rhodes QC on 13 July
2015;

* “Breach of arbitration

agreements and anti-suit
injunctions in comparative
perspective” by Dr. Guido
Carducci on 23 July 2015.

* “Arbitration in Malaysia - How
does it fair to the Model Law?”
by Mr. LAM Ko Luen, Immediate
Past President of Malaysian
Institute of Arbitrators on 26
October 2015

All the arbitration-related seminars
have aroused interest from our members,
some of them even participated in training

courses conducted by HKIArb.

We were also a supporting
organization to HKIArb’s 6" Greater China
Arbitration Forum held at the University of
Hong Kong on 6 May, 2015.

As previously advised, we supported a
number of Workshops on Inter-disciplinary
Maritime Practice initiated jointly by the
Institute of Seatransport, the Hong Kong
Logistics Management Staff Association
and the CY Tung International Centre for
Maritime Studies. I participated in its 7"
session on 2 July 2015 and shared my

views on Maritime Arbitration.

To echo HKSAR Government’s efforts
to promote Hong Kong as a regional
dispute resolution centre in Asia Pacific,
I joined HKIArb delegation to attend the
“2015 Taipei International Arbitration and
Mediation Conference” on 6 - 7 September
2015 and taking the opportunity, to
promote ICS education programme and

Maritime Arbitration in Hong Kong. 1
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also delivered a lecture on “Maritime
Arbitration — from basics of arbitration
law and practice to enforcement of an
arbitration award” to the practitioners and
students of the ICS training programme, co-
organized with Taiwan International Ports
Corporation, in Taipei. Subsequently, I
also joined a roadshow organized by the
Department of Justice to Jakarta, Indonesia
on the 16 -18 September 2015 to promote
Hong Kong’s legal and dispute resolution

services.

The Hong Kong Branch of the
Institute of Chartered Shipbrokers looks

forward to a closer cooperation with other

professional institutions in Hong Kong
because we strongly believe that we have
a common and aligned goal of promoting
Maritime Education and Training. I shall
be personally available to discuss the way

forward.

(Mr. Y. K. Chan: Chairman, Institute of
Chartered Shipbrokers, Hong Kong Branch)

Contact :
Honorary Secretary, Hong Kong Branch
Telephone : (852) 2866 1488

E-mail : examination@ics.org.hk
Website

THE INSTITUTE OF CHARTERED SHIPBROKERS

(REPRESENTING SHIPBROKERS, AGENTS AND MANAGERS)
FOUNDED 1911 : INCORPORATED BY ROYAL CHARTER 21 JANUARY 1920/SUPPLEMENTAL CHARTER 1984

“Setting the highest standards of professional service to the
shipping industry worldwide through education and example”.

Membership Qualifying Examinations are held in Hong Kong every April.
Exemptions from some exams are available.
Distance learning support via text book and
online tutoring is available to students.
Contact the Branch to register as a student.

: www.ics.org.hk also www.ics.org.uk

FAQ : http://www.ics.org.hk/Examination 9.htm
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ECDIS. | §

Tt e

Add: 12/F., Yan’s Tower,

27 Wong Chuk Hang Road, HK
Email: g01host@hostmost.com.hk
Yokogawa: Auto Pilot & GyroCompass System  Tel: (852) 2554 9207 Fax: (852) 2554 5152
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The IMC Group comprises companies with diverse interest worldwide. The major strategic
business interests core to the IMC Group are in shipping operations, shipmanagement, crew
management, newbuilding services, distribution, logistics, engineering and infrastructure
development, palm plantation, iron ore, oil and gas and coal mining, port development besides real
estate development and construction material manufacturing.

The IMC Group owns and operates a fleet of bulk carriers, chemical/product tankers, offshore
supply vessels, FPSO FLF, tugs and barges, logistic distribution center, warehousing, container
terminal, shiprepair and offshore yards.

The IMC Group has a major presence in Asia such as Hong Kong, Thailand, Malaysia, Singapore,
Indonesia and China. It also has offices including Japan, South Africa, South Korea, the
Philippines, India, Dubai, Australia, France and U.S.A.

Contacts:

Rooms 1705-08, 17/F, St. George’s Building, 2 Ice House Street, Central, Hong Kong.
HW PRI RE 2EBEAEIBRKE 17 1705-08 =

Tel: (852) 2820 1100  Fax: (852) 2596 0050

Email: imcdm@imcgroup.com.hk  Website: www.imcgroup.info
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Solicitor
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Mobile Phone: 9034 3360
E-Mail: james.ho@yanhung.com

Contact:

James Ho, Chartered Shipbroker
LL.M.(Lond), LL.B.,F1CS.,
M.C.LArb., ANZIFF (Fellow).
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* Arbitration frirk
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We have successfully represented substantial or state-owned shipowners, managers,
charterers, P&I Clubs, hull underwriters and other related intermediaries in the
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Contentious Non-contentious
Dry

e Insurance covers - H&M / P&I / FD&D e Ship Building
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e Charterparty- demurrage / wrongful delivery / unsafe berth * Sale of ship
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e Collision
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e Salvage
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Tel: (852) 3590 5620 Fax: (852) 3020 4875

E-mail: info@brendachark.com
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.... preserving from peril ...

Raymond T C Wong

In adjusting general averages, to make
allowances for sacrifice or expenditures
incurred for the common safety, one would
have to consider if the vessel and her cargo
were in peril in the circumstances following
an accident.

Rule A of the York-Antwerp Rules, an
internationally accepted code of rules for
the adjustment of general average, defines
a general average act as follows:

“There is a general average act
when, and only when, any extraordinary
sacrifice or expenditure is intentionally
and reasonably made or incurred for the
common safety for the purpose of preserving
from peril the property involved in a
common maritime adventure.”

The starting point for any discussion
as to whether a vessel was in peril is the
summary of the legal position given in
the leading case of Vlassopoulos v. British

& Foreign Marine Insurance Co. (1929),

which the Editor quotes below:

“It is not necessary that the ship
should be actually in the grip or even
nearly in the grip of the disaster that may
arise from a danger. It would be a very bad
thing if shipmasters had to wait until that
state of things arose in order to justify them
doing an act which would be a general
average act.

That is all, I think which need be said
with regard to that matter, unless I add
this: that “peril” which means the same
thing as “danger” is the word used in the
general rule (A) ( of the York / Antwerp
Rules 1924 ) just as it is the word used in
the Marine Insurance Act, Sect. 66. The
word is not “Immediate peril or danger.”
It is sufficient to say that the ship must be
in danger, or that the act must be done
in order to preserve her from peril. It
means, of course, that the peril must be
real and not imaginary. It means that it
must be substantial and not merely slight
or nugatory. It must be a danger. This is a
matter of fact.”

The Judge made four points:
1.  The peril need not be immediate.

2. The peril must be real and not
imaginary.

3. It must be substantial and not
merely slight or nugatory.

4. Tt is a question of fact in each

case.

It is believed that the test as stated
above has been adopted in all cases since
1929 on the question of peril.
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Where vessel aground — in peril or not

The editor, when he was a trainee
adjuster, was advised by an experienced
technical consultant of a general
proposition that:- “It is my contention that
any ocean going vessel, particularly one
with cargo on board, which goes aground
in a position where she is not meant to
go aground may be considered to be in
a position of peril”. Although it seems to
be likely true very much more often than
not, the editor suggests that each case be
treated on its own merits.

There are indeed decided cases on the
question of peril whilst aground, including
the Rodney (1904), Charter Shipping v.
Bowring Jones (1930) and Daniolos v.
Bunge (1937), where some guidance can
be adduced.

An average adjuster studies the
circumstances of each case in conjunction
with his technical consultant to help him/
her be satisfied if the vessel aground with
cargo on board is in a position of peril
or not. It is suggested that the following
questions be raised and considered:

1.  Was the position in which the
vessel grounded a sheltered one,
or was it exposed and open to
strong winds, etc.?

2. Was the bottom even and of
soft mud, or were there rocks
beneath on which the vessel
might sustain damage?

3. Is there any great range of tide?

4. Could it have been predicted
when the water level might
rise sufficiently for the vessel to
refloat without assistance?

5. If a storm or hurricane were to
occur, could this cause damage
to the vessel or would it first
raise the level of the water
sufficient for the vessel to float
off?

6.  What would have happened
to the vessel and cargo if
nothing had been done about
the condition which gave rise
to the course adopted, or what
alternative existed to the course
adopted?

Where vessel hijacked by pirates

The editor quotes below for readers’
interest adjusters’ notes extracted from 2
adjustments he has studied respectively, the
contents of which are self-explanatory:

Case A — Vessel with cargo of phosphoric
acid was hijacked by pirates off
Somalia.

“The ship and cargo were in
peril as a consequence of being
taken over by pirates, and costs
incurred to secure their release
were for the common safety and
give rise to a General Average
claim in terms of Rule A of York-
Antwerp Rules 1994.”
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Case B — Vessel with a cargo of “seized

coal” was seized by pirates off
the coast of Somalia.

“The circumstances of this
case are fortunately relatively
unusual. We believe that whilst
the ship and cargo were under
the control of the pirates they
were in a position of common
peril. The immediate threat was
to the safety of the crew but
there were also threats to “break”
the ship. In the circumstances
these are considered to be a
real threat. By threatening the
crew, the operation of the ship
was compromised and safety of
ship and cargo was imperiled.
It may be that the peril was not
immediate but we consider that
the ship and cargo were in the
grip of real peril.

Furthermore there was an
additional element to the peril
in that during this period the
cargo of coal began to heat
and give off methane gas. The
reason for this was the voyage
was longer than anticipated but
more particularly the vessel was
moored in the lee of the coast
with ambient temperatures being
much hotter than would have
been experienced to the vessel
that was proceeding normally on
its voyage. It was very difficult
to ventilate the cargo to reduce
the temperature. We have not
investigated this aspect but it

is possible there was threat of
extraordinary heating / fire and
/ or explosion white the vessel
was under the control of the
pirates affected ship and cargo.

The General Average act
involved in this case was that of
paying a ransom to the pirates in
order to get the crew, ship and
cargo released together with the
ancillary costs involved. The
allowance falls under York-
Antwerp Rule A of the 1994
York-Antwerp Rules. This reads
“there is a General Average
Act when, and only when
any extraordinary sacrifice or
expenditure is intentionally and
reasonably made or incurred
for the common safety for the
purpose of preserving from
peril the property involved in a
common maritime adventure”.
The payment of the ransom was
intentionally and voluntarily paid
and we consider it is recoverable
under the wording of Rule A and
any consequential and ancillary
payments under Rules A and C
of York-Antwerp Rules.”

The editor would suggest that it is
advisable for the adjuster to enlarge his
explanation as the adjuster did in Case B.

EVENING IMP WORKSHOPS
The series of workshops with a

theme of “Inter-disciplinary Maritime
Practice” (IMP) was the brainchild of
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three institutions in Hong Kong, namely,
The Institute of Seatransport (IST), The
Hong Kong Logistics Management Staff
Association (HKLMSA) and The C.Y. Tung
International Centre for Maritime Studies,
PolyU (ICMS) with a view to providing
a platform for some movers and shakers
from the Hong Kong Maritime Industry to
unreservedly share their views and valuable
experiences with those whose careers and
professions are in the shipping fraternity of
Greater China Region. The IMP Program
was structured to cover the entire life-span
of a ship, from the decision to purchase
to its final loss or scrapping. The mode of
workshops was based upon a case-study
format, with guest-speakers being invited to
share their view and valuable experience,
be it good or bitter, in specific issues.
It was intended to be a very proactive
educational workshop. We are pleased
to report that IMP managed to have
successfully delivered 12 workshops for
the period 9th January 2014/3rd December
2015, with following topics:

1) Decision Making in Ship Acquisition
2)  Financial Options for Ship Acquisition

3) Sale & Purchase and Newbuilding of
Ships

4)  Ship Types, Machineries & Equipment

5) Management of Ships & Ship
Managers

6) Professional Services in Maritime
Practice

7)  Ship Employment, Chartering, &
Administration

8)  Ship Operations, Crewing, Technical
Maintenance & Agency

9) Marine Insurance (Part ) — H & M
and P &1

10) Marine Insurance (Part II) - Disputes
& Casualty Management (Legal &
Commercial)

The feedback from the attendees
being encouragingly positive, the IMP
Workshop Organizing Committee derives
great satisfaction in seeing how the IMP
Workshop Series has contributed to the
shipping fraternity of the Greater China
Region and is in the process of considering
the feasibility of repeating the project
during the course of 2016.

Q&A

Clause 17 of the Institute Time Clauses
— Hulls 1/10/83, which reads as follows:

“In no case shall any sum be allowed
under this insurance either by way
or remuneration of the Assured for
time and trouble taken to obtain and
supply information or documents or in
respect of the commission or charges
of any manager, agent, managing or
agency company or the like, appointed
by or on bebalf of the Assured to
perform such services.”
An Underwriter has recently
challenged the allowance in an adjustment

Jfor (rvepair) port agents’ fees on the grounds

that these were excluded by the Clause.
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We are surprised to see an
underwriters’ attitude some 32 years after
the introduction of the Clause, the wording
of which was recognized as being not
ideal. Briefly, for background information,
it had been established practice that
Owners of a ship was not entitled to
claim on policies of insurance on ship
any remuneration for his own time and
trouble in processing the claim. However,
during the late 1970’s and early 1980’s, the
amount of agency fees charged by agency
or management company set up by the
shipowner which finances itself thereon,
had become unreasonably high, prompting
the Underwriters in the leading insurance
market, London to introduce the above-
mentioned Clause 17 when the ITC were
revised. From the memory of the editor,
similar problem as raised by the reader
arose in the London market but after
discussions, Underwriters agreed that port
agents remuneration could be allowed
provided a suitable note was inserted in
the adjustment explaining the nature of the
charge. Accordingly, to avoid confusion
and as recommended by Underwriters, the
following Adjuster’s Note, or something
similar, was made under the agency
charges included in a port agent’s general
account covering expenses incurred in
respect of the vessel at the repair port:

“Adjusters’ Note:-
The fees charged in the above account

represent charges of port agents for
handling operations connected with
the vessel at the port. Allowance
therefor is not excluded by the terms
of Clause 17 of the Institute Time
Clauses — Hulls 1/10/83.”

After this had become a well known
practice and recognition, the above
adjusters’ note had become unnecessary
since early 1990’s. Reference can be made
to the authoritative commentary made
about the Clause in the text books like
“The Institute Clauses” wherein Messrs.
N. Geoffrey Hudson and J. C. Allen write,
“... it should be mentioned that this clause
does not exclude the fees and charges of
an agent at a port of call, which can still
be recoverable under certain circumstances
with the other port charges as part of the
cost of repairs.”

(Mr. Raymond T C Wong: Average Adjuster)

~ holman fenwick willan Ma

With 13 offices across Asia-Pacific, Europe, the
Middle East and South America, HFW advises
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Aaon Risk Solutions
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