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Determining the Nature of Marine Insurance Transactions for
Jurisdiction Purpose under the U.S. Law

Owen Tang

Introduction

U.S. admiralty law jurisdiction
normally includes most “ocean marine”
insurance transactions, nevertheless there
are exceptions. It is quite difficult to find
a bright line of subject-matter distinction,
as the Supreme Court of the United States
opined in Kossick v. United Fruit Co. (1961):
Although precedent and usage are helpful
in drawing the conceptual boundaries
of admiralty jurisdiction with regards to
contracts of a maritime and non-maritime
nature, ‘the principle by reference to which
the cases are supposed to fall on one side of
the line or the other is an exceedingly broad

”

one.

For example, a contract “to build”
a vessel is excluded from admiralty
jurisdiction, while a contract “to repair” a
vessel is within the scope of the federal
court’s admiralty jurisdiction. The rationale
can be traced back from a very old case:
People’s Ferry Co. v. Beers (1857).

The People’s Ferry used locality as the
criterion of separating maritime and non-
maritime contracts: For contracts which are
made on land and are to be performed on
land, these contracts are not considered
to be of a maritime nature for purposes of
jurisdiction.

About 63 years later, the Court applied
the People’s Ferry rule in Thames Towboat
Co. v. The Schooner FRANCIS MCDONALD
(1920) and opined that “the doctrine is now
Sfirmly established that contracts to construct
entirely new ships are non-maritime
because not nearly enough related to any
rights and duties pertaining to commerce

and navigation.”

Subsequent cases tended to emphasize

more on the follow factors:

1) whether the contract relates to

the use of a vessel, or

2)  whether the contract relates to
navigation on navigable waters,

or

3)  whether the contract relates to
the transportation of goods by

sea or to maritime employment

If there are more ‘yeses’ in the answers
of the above three questions, then the U.S.
courts will likely decide the contract be of a
“maritime” nature and therefore within the
scope of admiralty jurisdiction, regardless

of whether the contract will be performed
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on land or at sea. In fact, the U.S. Circuit
Court in Massachusetts rejected the English
rule (which emphasized the location of
the making of the contract shall be the
standard to determine its maritime or non-
maritime nature) in Justice Story's opinion
in DeLovio v. Boit (1815).

This paper submits that neither the
location nor navigation guidelines seem
adequate in dealing with contracts of
marine insurance transactions that includes
both land and sea risks. The mixed
nature associated with contracts of marine
insurance transactions makes categorizing
them a somewhat challenging judicial

undertaking.

1. Classifying the Nature of Contracts
relate to Marine Insurance

Transactions

In general, under the U.S. law, marine
insurance policies, as well as the marine re-
insurance policies, are maritime contracts
that are subject to U.S. federal admiralty
jurisdiction. However, the legal rationale
cannot be traced back to English common
law. The critical judicial standpoint would
be found in the 1870 Supreme Court
opinion in nsurance Co. v. Dunham (1870).
Justice Bradley’s opinion in Insurance Co.

elucidated three important points:

1) It represents the emancipation of
American admiralty jurisdiction

from the English common law

2) It states the definition of the
proper measure of admiralty
jurisdiction of contracts in

general

3) It determines that admiralty
jurisdiction embraces marine

insurance contracts.

Regardless of the guidelines
mentioned in Insurance Co., they cannot
cover new facts that may have been
unanticipated at the time of Justice
Bradley’s decision. For example, in Offshore
Logistics Serv., Inc. v. Mutual Marine Olffice,
Inc. (1978), the U.S. Court of Appeals had
to decide whether a District Court had the
admiralty jurisdiction to hear an action by
an insured against its excess liability insurer.
The Court held that the case came within
admiralty jurisdiction because it was a suit
on contract of marine insurance. However,
eight years later, in Syndicate 420 at Lloyd's
London v. Early Am. Ins. Co. (1986), the
U.S. Court of Appeals held that although
marine re-insurance is a maritime contract
subject to admiralty jurisdiction, an errors
and omissions policy covering brokers' fault
in obtaining re-insurance was not within
admiralty jurisdiction. It seems that through
out history, many new jurisdiction issues
concerning marine insurance transactions
have been decided on a case-by-case base.
The following table summarized some well
cited cases on certain maritime jurisdiction

issues:
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Action Year decided Admiralty jurisdiction

An action to recover insurance premiums 1879 Yes

An action for misrepresentation that was brought 1893 No

under a policy of marine insurance

An agreement to obtain marine insurance 1931 No

An action on an oral contract of marine insurance 1952 Yes

Whether a claim for unpaid marine insurance 1986 Yes

premiums would create a lien cognizable in

admiralty?

An action to interpret a marine insurance policy 1987 Yes
2. Whether an action to Reform Facts of Paul Marsh

a Marine Insurance Policy falls
within Maritime Jurisdiction?

In Paul Marsh, Inc. v. Edward A.
Goodman Co. (1985), the court held that
the reformation of a policy of marine
insurance is not subject to admiralty
jurisdiction. Reformation of an insurance
policy is a remedy available to an insurer
when an otherwise valid insurance policy
does not, as written, fully or accurately
express the agreement of the insurer and
the insured because of fraud, inequitable
conduct, or mutual mistake. When the
policy fails to accurately express the parties’
intent in such instances, a court may reform
the policy to express the actual nature of
the agreement between the parties. Legal
scholars tended to see the decision in Paul
Marsh as a confirmation of the rule that
rests on the longstanding principle that,
although admiralty courts determine cases
upon equitable principles, they do not
grant equitable relief. The key findings of
Paul Marsh are summarized as follow:

Plaintiff Paul Marsh, Inc. imported
a shipment of hog bristles and stored the
bristles in a warehouse in New York. The
bristles remained there for many years.
Defendant Utical Mutual insured the bristles
against all risks of loss during storage at
the warehouse. When the Utica Mutual
policy expired, Paul Marsh approached
its insurance broker, and broker arranged
to issue a binder on a policy of marine
insurance from Federal Insurance. Later,
Paul Marsh learned that the warehouse
had filed for reorganization under Chapter
11 of the Bankruptcy Code. It immediately
gave the warehouse written instructions
to release all of its goods. At the very end,
202 cartons of bristles were not delivered,
and a subsequent search of the warehouse
failed to uncover the missing bristles. As a
result, Paul Marsh sued against the broker

and the two insurance companies.
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In its complaint, Paul Marsh argued
that this is a maritime claim on the ground
that the Utica Mutual and Federal Insurance
policies were policies of ocean marine
insurance. At a final pretrial conference,
the Court asked the parties why a loss of
this nature constituted a maritime claim.
The Court pointed out that the goods in
question had not traveled the seas in many

years.
Issue

The issue is whether a contract
of marine insurance with a warehouse
endorsement is within the scope of
maritime jurisdiction when the damage
occurred long after the completion of the
transport of the goods. This issue relates
to a broader issue of whether a contract of
marine insurance covers a vessel that is no
longer engaged in commerce or navigation
and is within the admiralty jurisdiction.
This is an open question. Moore urged that
contracts of marine insurance unrelated to
commerce or navigation should be “beyond
the jurisdiction of the admiralty....”

Decision

In Paul Marsh, the court made its
decision by adopting the legal reasoning
in City Stores Co. v. Sun Insurance Co.
(1973) which held that a policy of marine
cargo insurance did not cover goods
destroyed before reaching the warehouse.
The Paul Marsh court opined that “Similar
reasoning leads this Court to conclude that
it lacks subject matter jurisdiction over the

remaining claims against Utica Mutual and
Federal Insurance. Once the hog bristles
arrived in the United States, were moved
inland, and placed with the plaintiff’s
general inventory of bristles, they became
a simple inventory item in a warebhouse.
The bristles were then no longer a part of
a marine shipment. Regardless of whether
they were still covered by the Utica Mutual
policy, a policy insuring ocean transport
as well as storage, the existence of such
coverage would not subject Utica Mutual to
this Court's admiralty jurisdiction”.

The Paul Marsh court finally
concluded that the claimant lacked the
subject matter jurisdiction on a claim
against the insurance companies because
the “warebhouse endorsement cannot be
Jfairly characterized as a marine insurance
policy that would subject an insurer to this
Court's admiralty jurisdiction”.

Conclusion

This paper submits that neither
the location nor navigation guidelines
seem adequate in dealing with the
contract of marine insurance transactions
that embodies both land and sea risks.
Instead of using a checklist approach to
categorize marine insurance transactions
into maritime or non-maritime nature, the
author suggests a principle-type approach.
The maritime communities have to realize
that the primary rationale for the existence
of admiralty jurisdiction is to promote
the public interest in unified judicial

supervision of the maritime industry.
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In the words of Professor Black: “The
main thing is that if the court of admiralty
is to exist at all, it should exist because the
business of river, lake, and ocean shipping
calls for supervision by a tribunal enjoying
a particular expertness in regard to the
more complicated concerns of that business.
If the federal government maintains such
a court, it must be because the providing of
such a tribunal, and the seeing it function,
is a federal concern.”

In conclusion, the proper question
to be asked in categorize the nature of a
contract of marine insurance transaction
is: Whether the claim bear a strong
relationship to such “federal cocern”?

(Mr. Owen Tang: Department of Logistics,
Program Manager for MSc in Global Supply
Chain Management from Hong Kong
Polytechnic University.)
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The 2005 Hague Choice Of Court Agreements Convention: A way of
cutting down the cost of international commercial arbitration

Anselmo Reyes

Introduction

Arbitration is often touted as
the method of choice for resolving
international commercial disputes. It is
thus commonplace today for contracts
among commercial enterprises based in
different countries to include an arbitration
agreement. Unfortunately, the popularity
of arbitration, the perception that arbitration
is the only practical and effective means of
resolving cross-border disputes, has led to
arbitration becoming extremely expensive.
Demand apparently exceeds the supply of
good international arbitrators.

In essence, businesses are advised
that if they want to enforce decisions in
their favour in other countries, there is
really no alternative to arbitration. This is
because arbitration awards are perceived to
be readily enforceable, in theory at least, in
the 152 countries which are parties to the
1958 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(popularly known as the “New York
Convention”). Litigation (it is thought) has
no equivalent mechanism by which the
judgment of a court in one country may be
easily enforced in a foreign jurisdiction.

But there is now an alternative that
has the potential of making litigation

competitive with arbitration as a means
of cross-border dispute resolution. That
alternative is the 2005 Hague Convention
on Choice of Court Agreements.

Basic mechanisms of the
Hague Choice of Court Agreements
Convention

The Hague Convention deals with the
situation where there is an exclusive choice
of court agreement. That is an agreement
in writing designating the court of a
Contracting State to the Convention as the
sole forum for deciding disputes arising out
of the international commercial contract in
which the choice of court clause is found.

Article 3(d) provides for the
separability of the choice of court
clause from the rest of the international
commercial contract in which it is
found. This is akin to the principle of the
separability of arbitration agreements in
commercial contracts.

Article 5 provides that the court
designated by the choice of court clause
will have jurisdiction over a dispute
arising out of the underlying international
commercial contract. Such court “shall
not decline to exercise jurisdiction on the
ground that the dispute should be decided
in the court of another State”.
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As a corollary, Article 6 stipulates that
the courts of other Contracting States must
suspend or dismiss proceedings brought
in contravention of a choice of court
agreement unless:-

(@) “the agreement is null and void
under the law of State of the
chosen court”;

(b) “a party lacked capacity to
conclude the agreement under
the law of the State of the court
seised”;

(o) “giving effect to the agreement
would lead to a manifest injustice
or would be manifestly contrary
to the public policy of the State
of the court seised”;

(d) “for exceptional reasons beyond
the control of the parties, the
agreement cannot reasonably be
performed”; and,

(e) “the chosen court has decided
not to hear the case”.

The combined effect of Articles 5 and
6 is therefore that the designated court,
and only that court, will have jurisdiction
to determine a dispute arising out of an
international commercial contract.

There is, however, an additional string
to the Convention’s bow. That concerns
the issue of recognition and enforcement
of the designated court’s judgment in other

Contracting States. Article 8 provides
that, when faced with an application for
the recognition and enforcement of the
designated court’s judgment, there is to
be no review of the merits of the dispute
by the courts of other Contracting States.
The latter courts will be bound by the
designated court’s findings of fact, unless
the judgment sought to be enforced
was one obtained by default. However,
recognition of the designated court’s
judgment may be postponed by the court
of a Contracting state, if there is an ongoing
appeal or review of the judgment in the

state of origin.

Article 9 builds on the restrictions in
Article 8, by identifying the limited grounds
on which the courts of a Contracting State
may refuse recognition or enforcement.

Those grounds are that:-

(@) “the agreement was null and
void under the law of the state
of the chosen court, unless the
chosen court has determined that

the agreement is valid”;

(b) “a party lacked the capacity
to conclude the agreement
under the law of the requested
State [that is, the state in which
recognition and enforcement of

the judgment is being sought]”;

(o) the defendant had insufficient
notice of the proceedings before
the designated court;
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(d “the [original] judgment was
obtained by fraud in connection

with a matter of procedure”;

(e) “recognition or enforcement
would be manifestly
incompatible with the public
policy of the requested State,
including situations where the
specific proceedings leading to
the judgment were incompatible
with fundamental principles of
procedural fairness of that state”;

(H “the judgment is inconsistent
with a judgment given in the
requested State in a dispute

between the same parties”; and,

(g) “the judgment is inconsistent
with an earlier judgment given in
another State between the same
parties on the same cause of
action, provided that the earlier
judgment fulfills the conditions
necessary for its recognition in

the requested State”.

The limited grounds for refusing
recognition and enforcement of a judgment
listed in Article 9 may seem familiar. That
is no accident. Article 9 was modelled
after the limitations to the recognition and
enforcement of arbitral awards found in

Article 5 of the New York Convention.

The combined effect of Articles 8
and 9 is that only the designated court can

decide commercial disputes arising out of
an international commercial contract and,
that court having decided, its decision
must be recognised and enforced by all
Contracting States, subject only to the
few limited grounds just specified. The
more countries sign up to the Hague
Convention, the more widely and easily
will the judgments of a designated court
be enforced elsewhere. The Hague
Convention can do for litigation, what
the New York Convention has done for

aritration.

A competition of modes of dispute
resolution

Once the Hague Convention comes
into operation, commercial parties will
have a choice of methods for resolving
cross-border disputes arising out of their
contract. If arbitration is perceived as
too expensive, parties can instruct their
lawyers to incorporate a choice of court
agreement in their commercial contract,
in lieu of an arbitration agreement. In
other words, parties can opt for litigation
(and not arbitration) as a means of dispute
resolution. On the other hand, if litigation
is perceived as too expensive, parties can
do the reverse and tell their lawyers to put
in an arbitration agreement, rather than
a choice of court clause. The possibility
of readily enforcing judgments in other
jurisdictions under the Hague Convention
will thus lead to a healthy competition
between litigation and arbitration as modes
of dispute resolution. That competition
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would have the potential to bring down
the costs of both litigation and arbitration.

Arbitration may still have some
advantages over litigation, even in a world
where the Hague Convention operates.
For instance, arbitrations are typically
confidential. Court proceedings, on the
other hand, are normally open to the
public. But, by the same token, litigation
would have advantages over arbitration.
For example, Court judgments are typically
susceptible to appeal, whereas arbitration
awards are usually not. There is no reason
why the 2 dispute resolution modes should
be exactly the same. There will inevitably
always be pluses and minuses between
the 2 dispute resolution products. It is
precisely the choice between the 2 that, it
is hoped, will lead to dispute resolution by
either mode becoming more cost-effective
and accessible for ordinary commercial
businesses. The Hague Convention merely
levels the playing field between litigation
and arbitration by counter-balancing the
enormous advantage to the latter accorded
by the New York Convention.

Conclusion

The Hague Choice of Court
Agreements Convention has yet to come
into operation. Currently, only Mexico
has acceded to the Convention. The US
and European Union (EU) have signed,
but they have yet to bring the Convention
into force. It is anticipated that the EU

will accede to the Convention by the end

of 2014. In that case, the Convention will
come into operation at some point later
this year or the beginning of next.

One of the tasks of the Hague
Conference (acting through its Asia
Pacific Regional Office) is to persuade
countries in the Asia-Pacific (whether
or not Hague Conference members) to
accede to the Convention. In the course
of time, hopefully sooner rather than later,
the momentum of countries joining the
Convention will make the latter an effective
counterpoise to the New York Convention,
will bring litigation into its own as a
competitor to international commercial
arbitration, and will lead to the greater
benefit of all.

Much remains to be done before the
Hague Convention becomes as popular
among states as the New York Convention
has grown to be. In the meanwhile,
everyone can help out by spreading the
word about the Hague Convention and
persuading one’s home jurisdiction to
consider acceding to the instrument.

(Prof. Anselmo Reyes:

Representative, Hague Conference on
Private International Law, Asia-Pacific
Regional Office)

(Prof. Anselmo Reyes is also Professor of
Legal Practice at The University of Hong
Kong and former High Court Judge of Hong
Kong. This article is derived from bis talk
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on “Some Thoughts on Making Arbitration

More Affordable” presented on 10 June LAW OFFICES
2014 at The Mariners’ Club to the members KEESAL, YOUNG & LOGAN
A PROFESSIONAL CORPORATION
of The Institute of Chartered Shipbrokers,
Hong Kong Branch and the shipping U.S. COUNSEL TO
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|
LONG BEACH OFFICE SAN FRANCISCO OFFICE
400 OCEANGATE 450 PACIFIC STREET
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TELEPHONE: (562)436-2000 Fax: (415)981-0136
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Celebrating over forty years of providing comprehensive legal service to the marine industry.
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The IMC Group comprises companies with diverse interest worldwide. The major strategic
business interests core to the IMC Group are in shipping operations, shipmanagement, crew
management, newbuilding services, distribution, logistics, engineering and infrastructure
development, palm plantation, iron ore, oil and gas and coal mining, port development besides real
estate development and construction material manufacturing.
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The IMC Group has a major presence in Asia such as Hong Kong, Thailand, Malaysia, Singapore,
Indonesia and China. It also has offices including Japan, South Africa, South Korea, the
Philippines, India, Dubai, Australia, France and U.S.A.

Contacts:

Rooms 1705-08, 17/F, St. George’s Building, 2 Ice House Street, Central, Hong Kong.
FHPRER A 2 EAEARME 17 B 1705-08 F

Tel: (852) 2820 1100  Fax: (852) 2596 0050

Email: imcdm@imcgroup.com.hk  Website: www.imcgroup.info
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We have successfully represented substantial or state-owned shipowners, managers,
charterers, P&I Clubs, hull underwriters and other related intermediaries in the

shipping industry. The cases that we have handled include:

Contentious Non-contentious
Dry

e Insurance covers - H&M / P&I / FD&D e Ship Building

e Carriage of goods-damage / short or non or mis-delivery e Ship Finance

e Charterparty- demurrage / wrongful delivery / unsafe berth * Sale of ship

* Defence to personal injuries by crew / stevedores * Ship Registration
Wet

e Collision
e  Grounding
e Salvage

AT ERFE 338 BRbiE 0 11 B F 2
Unit 11F, CNT Tower, 338 Hennessy Road, Wanchai, Hong Kong
Tel: (852) 3590 5620 Fax: (852) 3020 4875

E-mail: info@brendachark.com
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P.S. Philip Weaver, OBE (Master Mariner)
was a Senior Marine Officer of Marine
Department. He created HKMRCC since
1989. He did the good jobs and have let
HKMRCC famous over the world. He retired
in 1995.
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TCC GROUP

Tai Chong Cheang Steamship Co. (H.K.) Ltd.
REFEWHR(ERB)BR QT

Room 4411, 44/F., Cosco Tower, T fE KIEH 18358
183 Queen’s Road Central, Hong Kong FRE K JE P - PO 484411 %
Tel : (852) 2522 5171 TEah ¢ (852) 2522 5171
Fax: (852) 2845 9307 i : (852) 2845 9307

S J

J Rc Hostmost Engineering Ltd ’

YOKOGAWA

carriage requirement:

Passenger Ship (>=500GT) or Tanker (>=3,000GT):
1 July 2012 (New building)

Cargo Ship (>=10,000GT): 1 July 2013

Cargo Ship (>=3000GT): 1 July 2014 (New Building)
Passenger Ship (>= 500GT):

Before 1 July 2014 (Existing)

Tanker (>=3000GT): Before 1 July 2015 (Existing)
Electronic Chart Display and Information System (ECDIS) Cargo (>=50,000GT): Before 1 July 2016 (Existing)
Cargo (>=2,000GT): Before 1 July 2017 (Existing)
Cargo (>=10,000GT): Before 1 July 2018 (Existing)

Add: 12/F., Yan’s Tower,

27 Wong Chuk Hang Road, HK
Email: g01host@hostmost.com.hk
Yokogawa: Auto Pilot & GyroCompass System  Tel: (852) 2554 9207 Fax: (852) 2554 5152

JRC: Marine Telecom & Navigational Equipment
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Have you ever had Legionella?

Grenville Cartledge

Strange question you may think.
“Of course not” most of you would say,
however, the chances are that you will
have been exposed to Legionella bacterium
at some time without knowing it and many
of you will also have been infected, as the
symptoms of some strains of the virus are

very similar to influenza (flu).

It is now widely accepted by the
scientific and medical community that the
current statistical analysis of Legionella-
related illnesses is inaccurate and entirely
misleading. Most people will not bother
seeing a doctor for flu-like symptoms and
simply rest and self-medicate until the
symptoms pass. If they do consult the
doctor, in most cases, he/she will normally

diagnose flu.

There are over 40 different known
species of legionella bacteria - although
legionella pneumophila causes around
90% of all infection. One type of legionella
infection is known as Pontiac Fever, a
respiratory disease with a short incubation
period of 1-3 days and, usually, non-
fatal but with symptoms similar to acute
flu. Full blown Legionella disease, which
includes pneumonia, is incubated between
2 and 10 days and can be fatal in 15 to 20%
cases, with much greater risk for the elderly

and people with a poor immune system.

Water mist can contain legionella

Legionella is transmitted by an air
borne mist and can develop in still water
between 20c and 50c. Legionella can
also lie dormant in otherwise ‘safe’ water
systems for several years, as it protects
itself in other matter available in the water
system biofilm.

Many unsuspecting people have
contracted legionella-related illness from
such things as showers that have been
unused for several days/weeks, from poorly
treated recreational water such as whirlpool
and Jacuzzis, spray from decorative
fountains or water features. Technicians
have contracted Legionella from standby
water pumps and water tanks that have not
been in recent use or appropriately treated.
There are documented cases of shipyard
fitters contracting Legionella and dying
from contracting it whilst stripping down
pumps. Legionella risk assessment should
be included in ship repair specifications
and shipyards should be aware of the risks
before the ship arrives at the yard.
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Ships and hotels should implement
a water management safety plan (WSP) as
recommended by the WHO Water Safety
Guidelines. This plan should cover all
potential risks and should be reviewed and
improved on a regular basis with regular

risk assessments supported by independent

auditors.

: (nfection

X Ray showing impact on Lungs

How often and where do people
catch Legionella? It can happen in many
places. CTI Marine, a specialist in
legionella prevention and water safety
plans, had a client who stayed at a 5 star
hotel in Shanghai at the beginning of
January 2014. The hotel had been quiet
over the Christmas period, meaning a lot
of rooms had been empty for at least one
or two weeks. Immediately after arrival the
client took a shower to freshen up. Within
12 hours he thought he was getting flu as
he began showing respiratory symptoms.
The client had travelled from Europe for a

week long training course so he attended

the course in spite of these symptoms. He
met over 30 people each day, none of
whom developed similar symptoms and
he would go to bed at 6pm to try and
sleep off the symptoms. By the end of the
week his symptoms were greatly improved,
however he reported his breathing was
poor for over 2 months, particularly with
wheezing at night time. On reflection, it
is very likely that the client was suffering
from the legionella related Pontiac fever
which can only be detected by specific

tests.

A recent fatality of a cruise ship
captain from legionella may have been
caused by something as simple as putting
on the bridge windscreen washers, where
the water had been sitting in the pipes
for some days. At a recent EU SHIPSAN
meeting it was highlighted that legionella
cases are much more prevalent on
passenger ferries than on cruise ships as
the cabin showers are used infrequently
meaning water can be sitting in the pipes

for days.

Poorly treated recreational water can

generate contaminated mist
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Legionella can be designed and
managed out of ships and hotels. Prudent
operators should consult with legionella
prevention specialists who can review
piping systems, procedures and advise on
the most suitable water safety management
plan. These plans must be able to be
effectively managed and audited by the
Technical and Hotel team, who would
update their risk assessments as required.
This operation can then be verified for
compliance by a suitably accredited hotel

and marine legionella prevention company.

There also needs to be more public,
scientific and medical awareness related
to the causes and symptoms of legionella
infection before accurate reporting is
possible and better statistics can be
generated. In addition, regulators need
to be make operators responsible for
legionella control. For example, UK
legislation dictates that hotels require
a legionella risk assessment and that
other relevant documents are in place
and reviewed regularly and/or when
significant system changes are made.
Clearly, similar requirements should be in
place internationally for hotels and ships.
The EU have established and funded the
development of SHIPSAN with the objective
of implementing common, European-
wide, ship health and hygiene standards.
The development and implementation of
water safety plans is an integral part of the
best practice guidance within the SHIPSAN
manual. Tt is very likely that other major
port health authorities such as USA, Brazil,

Australia and Canada will adopt similar
requirements for water safety plans in the
near future. It is also understood that the
Chinese authority responsible for port
health is already considering the adaptation
and implementation of the SHIPSAN
guidance.

(Mr. Grenville Cartledge:
Managing Director, Four Gold)

T C Wong

AVERAGE CONSULTING LTD.

(e e R
Office B, 9/F., Sai Wan Ho Plaza,
68 Shau Kei Wan Road,
Hong Kong
Tel: (852) 3996 9876
Mobile: (852) 9265 9199

E-mail: Raymond.wong@averageadj.com

Mavine claims professionals to provide expert claims handiing ond ediusting services,

also consuftency on maring claims, low, clouses and marke! proctice; and

In association with

SUM
LAN
L B

Rm.1002, 10/F., Lucky Tower,
660 Shangcheng Road, Pudong,
Shanghai 200120
Tel: (86 21) 6888 2681
Mobile: (86) 138 0188 9805

A full service PRC low firm to offer o wide ronge of legal services, especially focussing
on SHIPPING and ADMIRALTY
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Best in Shipping at the Asia Women in Business Law Awards 2014

Ince & Co

Ms. Rosita Lau is appointed as Legal
Advisor of the Institute of Seatransport.
She is awarded the “Best in Shipping at
the Asia Women in Business Law Awards
2014”. The article is appended below
to encourage the members that maritime
industry is prosperity career development
in the industry!

Euromoney Legal Media Group names
Rosita Lau Best in Shipping at the Asia
Women in Business Law Awards 2014.

Ince & Co Hong Kong-based partner
Rosita Lau has been named winner for
“Best in Shipping” at the Asia Women in
Business Law Awards 2014, organised
by Euromoney. Rosita was one of eight
women shortlisted in the shipping category.
She is the first Hong Kong lawyer to win
this award in Shipping.

The Awards celebrate the
advancement of women in the legal
profession across the Asian region,
recognising women’s achievements and
prominence in their specific industries.

Rosita said: “I am honoured to receive
this award, and I'm proud to be recognised
as being among the best Asian women
in the legal profession, and to represent
the achievements of women in the wider
shipping industry. This award belongs to
all my colleagues, clients and members of
the maritime industry who have supported

”»

me.

David Beaves, Senior Partner, Hong
Kong said: “I am delighted that Rosita
has been named winner for shipping.
Her strength of character, motivation
and commitment to her clients, together
with her substantive shipping industry
experience, significant professional
accomplishments and savvy, makes her a
well-deserved winner.”

Rosita has been acting for domestic
and multinational clients on matters
throughout Asia for many years -
specialising in transportation law, including
all aspects of dry shipping, insurance,
international trade, commercial law, and
personal injuries law. Rosita also has
extensive experience in Hong Kong,
London and Chinese arbitrations and
litigations. She is very popular among
clients and members of the maritime,
insurance and international trade industry.

Rosita has been recognised as a
leading shipping lawyer, domestically,
regionally and internationally for over a
decade by major industry publications and
legal trade directories. Rosita was the first
Chinese and hitherto is the only Hong
Kong lawyer to be ranked as one of the
Top Ten Maritime Lawyers of the World
and a Law Personality in the Lloyd’s List
Top 100, a review of the most influential
people in shipping. She won this accolade
in Lloyd’s List’s inaugural ranking of global
maritime lawyers and personalities in 2010.
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Rosita has been a Chairman of the
Hong Kong Appeal Tribunal under the
Building Ordinance for many years and
is an appointed member of the Maritime
Industry Council, the highest advisory
body of the Hong Kong Government in
formulating maritime policies, which she
makes much contribution to enhancing the
status of Hong Kong as an international
maritime centre. Amidst her busy work
schedule, she has also been contributing
to Hong Kong’s society by participating in
the free legal advice scheme run by the
Hong Kong Law Society, and has been the
legal adviser of many shipping associations,
providing them with pro-bono advice.

Rosita has also written many articles
and is an author of the book “Arbitration in
Hong Kong — A Practical Guide,” which has

since its publication been an authoritative
book for the legal profession and cited in
hearings. She has been repeatedly invited
by governmental and private bodies to
chair and speak in conferences in Hong
Kong, China, England, Japan, Canada,
Korea, Taiwan and Vietnam.

Rosita speaks fluent English,
Cantonese and Mandarin and is qualified in
four jurisdictions: England & Wales, Hong
Kong, Australia ACT and Singapore.

The awards ceremony took place
on November 13th at the JW Marriott
in Hong Kong. The evening celebrated
the advancement of women in the legal
profession throughout Asia, and included
rewards for individuals in practice area
categories.
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AA TAIK
SUE & LABOUR

N

Raymond T C Wong

SUE & LABOUR

It does not appear that there is a legal
definition given in the Marine Insurance
Act 1906 as to exactly what Sue and Labour
means, though Sue and Labour charges
are referred to as Particular Charges (both
being to all intent and purposes the same,
yet not all Particular charges fall into
the category of Sue and Labour). The
particular charges are defined by section
64(2) of the Marine Insurance Act 1906 as
“expenses incurred by or on behalf of the
assured for the safety or preservation of the
subject-matter insured, other than general
average and salvage charges”.

Section 78 (1) of the Marine Insurance
Act 1906 provides that “Where the policy
contains a suing and labouring clause,
the engagement thereby entered into
is deemed to be supplementary to the
contract of insurance, and the assured may
recover from the insurer any expenses
properly incurred pursuant to the clause,
notwithstanding that the insurer may have
paid for a total loss”.

Modern policy conditions of insurance
on ships provide as per Clause 13 — Duty
of Assured (Sue and Labour) of the Institute
Time Clauses — Hulls 1/10/83 that:

13.1 In case of any loss or misfortune it
is the duty of the Assured and their
servants and agents to take such
measures as may be reasonable for
the purpose of averting or minimising
a loss which would be recoverable
under this insurance.

13.2 Subject to provisions below and
to Clause 12 the Underwriters will

13.3

13.4

13.5

contribute to charges properly and
reasonably incurred by the Assured
their servants or agents for such
measures. General average, salvage
charges (except as provided for in
Clause 13.5) and collision defence or
attack costs are not recoverable under
this Clause 13.

Measures taken by the Assured or
the Underwriters with the object of
saving, protecting or recovering the
subject-matter insured shall not be
considered as a waiver or acceptance
of abandonment or otherwise
prejudice the rights of either party.

When expenses are incurred pursuant
to this Clause 13 the liability under
this insurance shall not exceed the
proportion of such expenses that
the amount insured hereunder bears
to the value of the Vessel as stated
herein, or to the sound value of the
Vessel at the time of the occurrence
giving rise to the expenditure if the
sound value exceeds that value.
Where the Underwriters have admitted
a claim for total loss and property
insured by this insurance is saved, the
foregoing provisions shall not apply
unless the expenses of suing and
labouring exceed the value of such
property saved and then shall apply
only to the amount of the expenses
which is in excess of such value.

When a claim for total loss of the
Vessel is admitted under this insurance
and expenses have been reasonably
incurred in saving or attempting to
save the Vessel and other property
and there are no proceeds, or the
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expenses exceed the proceeds, then
this insurance shall bear its pro rata
share of such proportion of the
expenses, or the expenses in excess
of the proceeds, as the case may be,
as may reasonably be regarded as
having been incurred in respect of the
Vessel; but if the Vessel be insured for
less than its sound value at the time
of the occurrence giving rise to the
expenditure, the amount recoverable
under this clause shall be reduced in
proportion to the under-insurance.

13.6 The sum recoverable under this
Clause 13 shall be in addition to
the loss otherwise recoverable
under this insurance but shall in no
circumstances exceed the amount
insured under this insurance in
respect of the Vessel.

There have been some interesting
court cases lately concerning Sue and
Labour charges incurred following a
casualty giving rise to actual or constructive
total loss of the vessel — not all of which
have gone along with traditional average
adjusting thinking or approaches. In this
connection, the International Underwriting
Association in co-operation with the
Association of Average Adjusters held a
Market Briefing session in London on 27th
March 2015 when two former chairmen
of the AAA, namely, Richard Cornah and
Keith Jones revisited some of the topics
relating to Sue and Labour and proceeds
after a Constructive Total Loss and
probably looked closely at the question
of when does the right to claim Sue and
Labour expenses stop, which it is submitted
in Arnould’s Law of Marine Insurance and
Average” (para 25-13, 17th Edition) that
“ .... it is common practice when a notice
of abandonment is given for the insurers
to agree a writ or claim form as having
been issued. In such a case, assuming the
claim for constructive total loss is ultimately
admitted of succeeds at trial, it would seem
to follow from the reasoning of Rix J in
Kuwait Airways that any expenses incurred

after the deemed date of commencement
of action will not be recoverable as sue and
labour”.

Pending the outcome of the London
market discussion (which the Editor hopes
to be able to report on in the next issue)
and subject to the appeal in the “Brillante
Virtuoso” — Suez Fortune Investments Ltd.
and Piraeus Bank SA v. Talbot Underwriting
Ltd and others (2015), the Editor would,
without prejudice, suggest that whilst each
case be treated on its merits, claim for the
Sue and Labour charges would probably
stop upon the Underwriters admission of
the Constructive Total Loss of the vessel
at the latest since any further expenses
would not serve the purpose of averting
or minimizing the loss which would be
recoverable under the policy of insurance.

However, in real life the Assured
are often obliged to incur expenses in
the nature of maintaining the wreck
subsequent to the notice of abandonment
having been tendered, pending agreement
that the vessel is indeed a Constructive
Total Loss and thereafter, which are likely
to form a claim against any proceeds of the
sale of the wreck.

In the meantime, using figured
example for Clause 13.4, say:

Vessel’s sound market value at time of
casualty US$15,000,000

Vessel’s insured value and amount insured
US$10,000,000

Vessel became a Constructive Total Loss
and Underwriters pays the sum insured
US$1O,OOOZOOO

Sue and labour expenses incurred
US$2,000,000

Proceeds realized from the sale of the
wreck

(after deducting charges against proceeds)
US$1,000,000
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Claim

Sue and labour expenses US$2,000,000

Recoverable in full up to amount of
proceeds US$1,000,000

[Proceeds from the sale of the wreck can
be used to settle the Sue & Labour.]

Balance of US$1,000,000 subject to under
insurance.

If sound value US$15,000,000 pays
US$1,000,000 then insured value
US$10,000,000 pays US$666,666 (Amount
recoverable)

Furthermore, using figured example for
Clause 13.5, say:

Vessel’s sound market value at time of
casualty US$15,000,000

Vessel’s insured value and amount insured
US$10,000,000

Vessel became a Constructive Total Loss
and Underwriters pays the sum insured
US$10,000,000

General Average &/or Salvage expenses
incurred US$2,000,000

Apportioned over contributory (salved)
values:

SHIP @  US$500,000 ppn US$1,000,000
CARGO @ 500,000 ppn 1,000,000
US$1,000,000  US$2,000,000

(Cargo Interests will pay only US$500,000
leaving the Assured to bear the balance,
US$500,000.)

Claim on H&M Policy

Proportion of expenses
reasonably regarded as
having been incurred in
respect of the Vessel US$ 1,000,000

Proceeds (presumably kept

by Assured) 500,000
If sound value

US$15,000,000 pays Uss$ 500,000
Then, insured value

US$10,000,000 pays US$ 333,333

Substituted Expenses

In the judgment of the
“LONGCHAMP”, Mitsui & Co. Ltd. & Others
v. Beteiligungsgesellschaft LPG Tankerflotte
MbH & Co. KG & Anor, handed down on
24th October 2014, it was decided that
certain expenses including bunkers and
crew wages incurred whilst the vessel
was detained by Somali pirates pending
negotiations on the ransom initially
demanded in the amount of US$6m but
eventually settled at US$1.85m, were held
to be allowable in General Average in terms
of Rule F of the York-Antwerp Rules 1974.
Stephen Hofmeyr QC, sitting as a Deputy
District Judge, considers the operation of
Rule F and the principle of substituted
expenses; permission was however given
to the cargo interests to appeal to the Court
of Appeal.

(Mr. Raymond T C Wong: Average Adjuster)
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OOCL.So far. more than 2.000 graduates are employed in overseas shipping companies.
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