107 =

Autumn

2014 Institute of Seatransport

BERE

SEAVIE %%
JtF 23 2=

JOURNAL OF THE INSTITUTE OF SEATRANSPORT

BT ORIt ESORes ) malsk

ICSHK COLUMN - Ship Lease Finance



HONG KONG

VALLES STEAMSHIP CO., LTD.

CANADA

JAPAN

www.vallesgroup.com

CHINA

Valles Steamship Co., Ltd.

61st Floor, Room 6111-12, The Center,
99 Queen's Road Central, Hong Kong.
Telephone: (852) 2877-9189

Facsimile: (852) 2868-4014

E-Mail: h '. -,. PTRRrTY P

Valles Steamship (Canada) Ltd.
#1160 Guinness Tower,

1055 West Hastings Street,
Vancouver, B.C. V6E 2E9 Canada.
Telephone: (604) 687-3288
Facsimile: (604) 687-0833

E-Mail: vancouver@vallesfleet.com

Valles Steamship Co., Ltd.
4-16-7-101 Nakameguro,
Meguro-Ku,

Tokyo 153-0061 Japan.
Telephone: (81-3) 5721-8981
Facsimile: (81-3) 5721-8983
E-Mail: tokyo@vallesfleet.com

Valles Steamship Co., Ltd.

Shanghai Representative Office

Room 2404,

Shanghai Times Square Office Building,

93 Huai Hai Zhong Road, Shanghai 200021 China.
Telephone: (88-21) 6445-9993

Facsimile: (86-21) 6472-0893

E-Mail: shanghai@vallesfleet.com




With JLT, we sleep well
and trade in safe waters.

Client first, always.

iV ——

e — STy IVITT

=\ = . | e
!'._-:-- JLT is ene of the world's largest providers of Insu;arﬁa. reinsurance and employeabenefits relat
~ services. Our client proposition is bullt upeRour deep specialist knowledge, client
~ Together, we place our clients first, champion independent thinking and expect to b

ed on the results we del

JLT has offices in 39 territories with-some 9,000 employees supported by the JLT International Network enabling Us to offer risk manage-
ment and employee benefits solutions in over 135 countries.

For more information, please contact:

HONG KONG Helen Tang +852 2864 2658

ASIA PACIFIC Aman Dhillon +65 6411 9904
Alex Poon +852 2864 8928 MIDDLE EAST John O'Flaherty  +971 4 369 7880
GUANGZHOU Grace Lan +86 (20) 6681 4801 LONDON Mark Absalom +44 (0)20 7558 3347
SHANGHAI Mary Ma +8621 6058 2128

NORTH AMERICA David Leitch

+1 604 640 4260
BEIJING Tessie Tang +8610 6467 6199 ext. 198

B4 jitcmr_marine@jltasia.com & www.jltasia.com

Risk and Insurance — Broking | Consultancy | Claims Management | Specialist Products

We serve. We care. We deliver. : \‘ J LI



B &% 10
15
16

23

25

30

s 72 u 2 3 u o)

34

35

38

SEAVIEW
==/

- [

St 1
HESREZREBERMT ¢
BOBSUEE EXUREE
MERLE B HEE
MAEBLE BBRSEE BEPLE
R OREAE RBIERE = BSR4
SHEEE2012/2014 FEIEEMT -

ERSEE
BRGEELE
BEASEE

Douglas Bulloch /
Jonathan Silver

ICSHK Column - Ship Lease Finance
(Institute of Chartered Shipbrokers, Hong Kong Branch)

R A& CROIDIT BESIRES E) (alHRR R
Letter to the Editor

se B B )

2008 £ DU I Rt iz it 5 3 i v 52 ) 22 I o (2) EF:
Law Column - Vessel arrest in Hong Kong - a means  Rory Macfarlane
to enforce a maritime arbitration award via the

backdoor? M/V ‘ALAS’, subsequently renamed

as ‘'KOMBOS’ [2014] HKCU 1698

AN S 3 PP B R R T S G
3 Ui TR/ oy [ i MAST
i LG — A RO R LI

AA TALK

150 Years Of The York-Antwerp Rules Raymond T C Wong

Notice For Special Issue Of Seaview

Honorary Presidents of the Institute :

Dr. H.Sohmen, Mr. Frank Tsao, Mr. C.C. Tung, Mr. Tsui Shung Yiu, Mr. Du Bao Ming,

Mr. Andrew Chen, Mr. Frederick Tsao, Mr. Kenneth Koo, Mr. George Chao, Mr. Stephen Pan,

Mr. David Koo, Mr. Su Xin Gang, Mr. Edward Cheng, Mr. C. C. Liu, Mr. Gao Yan Ming,

Mr. Francis H. P. Liu, Mr. Zhang Liang, Mr. Wu Chang Zheng, Mr. Li Hua, Mr. Michael W.L. Wong
2012/2014 Executive Committee Members are as follows :

Chairman : So Ping Chi Chairman (Emeritus) : Wong Tak Chiu, Raymond
Vice Chairman (Internal Affairs) : Cheung Shun Man, Manson Secretary (English) : Chu Lik Fei, Terry

B Vice Chairman (External Affairs) : Chan Carson, Roy Secretary (Chinese) : Chan Ka Ho, Davin
BAEAmS Vice Chairman (General Affairs) : Lam Kit Treasurer : Cheung Pui Ching, Vivian
BRI Other Executive Committee Members : Cheung Ka Wan Karen, Ho Ming Fai Jason,

BUgs s Koo Tse Hau Wellington, Lau Yui Yip Joseph, Lee Pui Shan Jenny, Li King Tak Allen,

EEMmE Li Yiu Kwong Stephen, Pang Wai Yung Norman, Tang Wai Ling Helen, To Wing Sing,

Wong Sai Fat, Wu Ming Eric, Yuen Chung Ah Michael.

ES Bs LEFE  TER Legal Adviser : Chan Weng Yew, Andrew

B () BRX BE(ET) P RAR Editorial Board :

BIEE (S BRA BEEY) EEE Lam Kit, Li Yiu Kwong, Tang Shung Tse, Gilbert Feng, Raymond Wong, Jimmy Ng, Wong Chi Chung,

BIERE (B ) - M B BB DR Tai Sik Kwan, Jon W. Zinke, Paul Apostolis, Brenda Chark, Barry Chen, Joseph Lau.

REF ’ i%ﬁﬁ ﬁiﬁ% Eéi %g; “SEAVIEW" is the official quarterly journal of the Institute of Seatransport and is distributed free of charge to all members
%’gg é%g % ﬂi?é\ ;% mE E\ of the Institute and related organisations. No part of this publication may be reproduced in any form without the written
Hﬁﬂuﬁﬁ : ) ) permission of the publishers. The Journal of the Institute of Seatransport is a leading scholarly journal in the English

AR | pRAsE and Chinese languages on maritime and shipping affairs in Greater China. All contributions are refereed. All opinions

FEEEE or views stated in “SEAVIEW" are those of the respective authors and do not necessary reflect the views and opinions of

R 2SR BP0 E(ERE F/EAR (R G the editor or publishers. No responsibility can be accepted for any errors or omissions.

Eat #iBE. Jon W. Zinke . Paul Apostolis .

BERE REE BB
B0

EBEFT  BEFHE TS REFERE - KI5

Not for sale  ©copyright reserved

Correspondence Address: Room 1605-7C, China Merchants Building, 152-155 Connaught Road C, H.K.
G.P.O. Box 6081, Hong Kong

HINRA B EIEET AT LU RN FIYY - AFIHEEE
BT FIP X RA FEN S EREER * AT
XEBEFEGTTH - FFIHPTBEX BRI BN ER -
HREEES BN T HEXBERNBEAEI R —tEFEIT o X7
FEXE  XEEHE - — WEESEH
TFES © WRIEFTE * 11558
Al - BB ERTEET 152-155 5

1Br/RAE 16 12 1605-7C =
BBEBARREME 6081 5%
&% 1 (852) 2581 0003 /ZE : (852) 2581 0004
A84F  www.seatransport.org
ZF#f : info@seatransport.org

Telephone : (852) 2581 0003
Fax : (852) 2581 0004
Website : www.seatransport.org
E-mail : info@seatransport.org
AL VBEEIRIAR Printed By : Hung Yuen Printing Press
Hif - HREMTIRERSG 11 58 Address  : Unit 1016-B, 10/F., Tower B, South Mark
FAMERE!S B Z 1048 1016-B = 11, Yip Hing Street, Wong Chuk Hang, Hong Kong.
Zi% © (852) 2552 7008 Telephone : (852) 2552 7008
fEH © (852) 2552 6384 Fax 1 (852) 2552 6384
75 * hungyuenprinting@gmail.com E-mail : hungyuenprinting@gmail.com

SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport



ICSHK Column - Ship Lease Finance

(Institute of Chartered Shipbrokers, Hong Kong Branch)

Douglas Bulloch / Jonathan Silver

To lease or buy?

To the new ship operator the shipping
business can be a complex affair, partly
because it is an intrinsically international
business, but also because behind the
formalities of flags and rival operating
companies, technicalities of ownership itself
can be very confusing. On the one hand
the legal meaning of ownership is clear-
cut, but on the other hand the principle
mediator of corporate control — the lease —
has several forms, each of which intersect
the relationship between effective control
and true ownership at different points.

The question of whether to lease —
as opposed to buy — a ship is ultimately
a commercial one, and is answered by
first understanding what the ship operator
wants. In the first instance, it may be the
only option, where funds are insufficient
or debt financing is unavailable for any
reason. However, even if sufficient funds
can be raised for an outright purchase,
it may nevertheless be advantageous to
contract for the lease of a vessel instead.

Finance or operating lease?
The least complicated arrangement

is a contract hire agreement. The ship,
fully equipped and crewed, is hired for

a specific period of time, then returned.
The contract under which this might be
agreed is called a ‘lease’ (or perhaps to
use a more nautical term, the ‘charter’) but
is a relatively straight forward contractual
arrangement and leaves the lessee as user
of the ship unencumbered by long term
administrative or financial liabilities. The
vessel continues to be owned and operated
by the lessor (the owner) at the behest of
the lessee (the charterer).

The more complicated arrangements
fall into two broad types; an “operating
lease” or a “finance lease” with,
respectively, greater levels of control,
economic risk & reward and liability
accruing from lessor to lessee.

The first of these — an “operating
lease” — allows the lessee to operate the
ship, but the lessor still bears some risk in
the ship. For example, the lessee may seek
to lease a vessel for a number of years, but
nevertheless wish to return it to the lessor
when the lease expires (assuming return
conditions are met) or indeed seek to sell
it on the open market. Under the operating
lease, the lessor will only recover perhaps
up to 3/4 of the cost of the ship over the
fixed period of the lease and will hope to
recover the balance in remarketing the ship
at the end of the term.
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The second of these — a “finance
lease” — sees the lessee as user of the
ship take on much of the economic risk
and reward associated with ownership.
The lessor under the finance lease will
ordinarily see this type of lease as nothing
more than a financial arrangement where
it recovers the cost of the ship plus interest
over the term of the lease itself.

For those that provide ship lease
finance, these leases are their financial
product and ship lease financiers are
not usually “ship-owners” in anything
but a technical, legal sense. Although
these definitions are helpful as broad
generalisations, it is vitally important to
remember that, from some perspectives,
terms like "finance lease" or “operating
lease” can have very specific and technical
meanings. For example, from an auditor's
point of view, whether a lease is an
operating lease or a finance lease can only
be determined by applying accounting
standards and rules. This is vitally important
(and quite topical at the moment, given
current proposed changes to previously
well-established accounting principles) as
it ultimately decides whether the ship (and
the lease as an associated liability) should
appear on the lessee's (or lessor's) balance
sheet and will have a significant impact
on a party's liability to tax, depreciation
allowances etc.

Why use a lease structure?

From the perspective of a lessee, a
finance lease has a number of advantages.
First of all, it is (or rather has been - noting,
as mentioned above, proposed changes

to account rules may affect this) a form of
“off balance-sheet financing”, allowing an
operator to spread capital outlay over the
productive life of the ship. Furthermore,
longer term financing may be available
than for simple “plain vanilla” debt
finance, hence capital costs may be spread
thinner over a longer period under a lease
agreement than a loan agreement.

On the flip side, however, if a lessee
gets into financial difficulties, the specific
legal form of a lease may oblige a court to
treat the financial ramifications differently;
where an unpaid loan becomes liquidated
debt and automatically becomes a liability,
an unpaid lease may only give rise to a
claim for liquidated damages and might
then be struck down by the court if the
penalties are not a genuine pre-estimate of
the loss that would flow from that breach.
The effect may be the same, but there is
a degree of contingency in the outcome
of a breakdown in the lease arrangement
that is uncomfortable for the lessor. There
are also potential “lien risks,” in that a
lessor’s interests may lose priority to claims
enforceable against the ship accrued by
lessees and sub-charterers.

However, if a financial lessor were
to become insolvent, a lessee may be
deprived of possession of a ship against a
receiver or liquidator of the lessor. So the
uncertainties can work both ways.

The key advantage of a lease structure
for the lessor is often found in the tax
treatment of the lease. Legal ownership of
assets on the part of the lessor may enable
advantageous tax treatment compared to a
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loan, ultimately resulting in cheaper pricing
for the customer and making the ship lease
finance structure more appealing than the
debt finance structure.

“Quiet enjoyment”

From the perspective of the lessee,
one of the key advantages that should be
on offer in a finance lease structure will
be quiet enjoyment rights. With “quiet
enjoyment” a lessee can operate the ship
and derive revenue from it in order to
pay hire to the lessor, to meet the costs
of operating the ship and to try to make
a profit for itself, safe in the knowledge
that the lessor and its financiers (if any)
will not interfere with the lessee's use and
quiet enjoyment of the ship if the lessee
continues to perform. What this implies
is that the operator can successfully
convey the appearance of ownership,
without the technical or legal fact of it.
And this separation between the legal fact
of ownership and the economic reality
creates a commercial space in which tax
liabilities and long term capital investments
can potentially be managed effectively in
concert between a leasing vehicle and a
shipping company, to their mutual benefit.

‘Known unknowns’ and ‘unknown
knowns’

Unfortunately ships and money
markets share one important feature in
that they both occasionally founder. The
nature of a ship finance lease is a long-
term relationship between a lessor and a
lessee, which therefore requires built-in
mechanisms for dealing with catastrophic

uncertainties. This gives rise to the
“termination sum” or the “stipulated loss
value” which is either specifically agreed
or agreed in formula. Equally both the
lessee and the lessor will have options to
terminate under specific conditions.

The possibility of a total loss also
exposes another risk on the part of the
lessor. If the environmental damage caused
by — for example —an oil spill is so great as
to cause the insolvency of the lessee, very
significant extra liabilities may fall on the
lessor - something that is usually covered
by significant policies of insurance.

Lastly, an important consideration
for a lessee is to consider the impact of a
potential lessor’s insolvency, whereupon
the lease may be terminated, obliging
payment by the lessee of the “termination
sum” immediately. The importance of a
creditworthy lessor should, therefore, be a
paramount consideration for any potential
lessee.

Legally complex; commercially
transparent

When deciding to enter into ship
finance lease products with finance lessors,
a ship-owner or potential ship-owner
should ensure that he or she understands
the legally complex environment in which
they exist. However, they are generally
specific and well understood commercial
arrangements that (ordinarily) give access
to the “quiet enjoyment” of economic
ownership for the lessee, underwritten
by a potentially tax efficient investment
opportunity for the lessor. There are many
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potential variations on a theme available
with the precise contract negotiated, but if
the legal complexities can be mastered, the
commercial advantages are transparent.

(The Article is written by Dr Douglas
Bulloch and Jonathan Silver (Partner,
Howse Williams Bowers) based on a
presentation on “Ship Lease Finance”
prepared by Jonathan Silver and Rachel
Wong (Senior Associate, Howse Williams
Bowers) and given by Jonathan Silver
to the members of Institute of Chartered
Shipbrokers, Hong Kong Branch and other
shipping practitioners at the Mariners'
Club on 28 February 2014.)
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E-mail address : gstrade@netvigator.com E I . gstrade@netvigator.com

Shipping Company Limited

¥ A K » 9

EBPIRIEITE 16-20 57
D ILAE 2607 B

ET5E 0 (852) 2526 4294-7
fEH : (852)28106780
E{E : 85146 SETRA HX

J Rc Hostmost Engineering Ltd

YOKOGAWA

carriage requirement:

Passenger Ship (>=500GT) or Tanker (>=3,000GT):
1 July 2012 (New building)

Cargo Ship (>=10,000GT): 1 July 2013

Cargo Ship (>=3000GT): 1 July 2014 (New Building)
Passenger Ship (>= 500GT):

Before 1 July 2014 (Existing)

Tanker (>=3000GT): Before 1 July 2015 (Existing)

Electronic Chart Display and Information System (ECDIS) Cargo (>=50,000GT): Before 1 July 2016 (Existing)

JRC: Marine Telecom & Navigational Equipment
Yokogawa: Auto Pilot & GyroCompass System  Tel: (852) 2554 9207 Fax: (852) 2554 5152

Cargo (>=2,000GT): Before 1 July 2017 (Existing)
Cargo (>=10,000GT): Before 1 July 2018 (Existing)

Add: 12/F., Yan’s Tower,
27 Wong Chuk Hang Road, HK
Email: g01host@hostmost.com.hk
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We provide the full range of transactional and contentious
legal support to the maritime sector, including:
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Response W Personal Injury
B Commodities W Piracy, War
B Corporate and Finance and Terrorism
B Cruise B Ports and Terminals
B Energy, LNG, Oil B Ship Finance
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Lawyers for international commerce
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Island Navigation Corporation International Limited
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Maritime Law Firm

In association with Lam & Co.
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We have successfully represented substantial or state-owned shipowners, managers,
charterers, P&I Clubs, hull underwriters and other related intermediaries in the

shipping industry. The cases that we have handled include:

Contentious Non-contentious
Dry

e Insurance covers —- H&M / P&l / FD&D e Ship Building

e Carriage of goods-damage / short or non or mis-delivery e Ship Finance

e Charterparty- demurrage / wrongful delivery / unsafe berth * Sale of ship

* Defence to personal injuries by crew / stevedores * Ship Registration
Wet

e Collision
e  Grounding
e Salvage

AT ERE 338 BRIt 11 B F 2
Unit 11F, CNT Tower, 338 Hennessy Road, Wanchai, Hong Kong
Tel: (852) 3590 5620 Fax: (852) 3020 4875

E-mail: info@brendachark.com
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Law Column - Vessel arrest in Hong Kong — a means to enforce
a maritime arbitration award via the backdoor? M/V ‘ALAS’,
subsequently renamed as ‘KOMBOS’ [2014] HKCU 1698

Rory Macfarlane

Introduction

In a potentially very significant
judgment last month the Hong Kong High
Court upheld the arrest of a vessel despite
the plaintiff already having obtained an
arbitration award. Ng J, the Admiralty
judge, effectively ruled that a ship can still
be arrested despite the existence of an
arbitration award provided that the claim
out of which the award originates properly
invokes the in rem jurisdiction of the Court.
The arrest was allowed to stand because
the cause of action in rem remains alive so
long as the arbitration award in personam
against the owners of the ship remains
unsatisfied.

The Facts

The Kombos was chartered by the
plaintiff to PT Arpeni Pratama Ocean Line
Thk (“APOL”) under a Shelltime 4 form
Charterparty (the “Charterparty”) for five
years. The Charterparty contained an LMAA
arbitration clause, pursuant to which the
plaintiff brought proceedings in London for
damages for breach of the Charterparty and
unpaid hire due under it. A Final Award in
the region of US$9million for damages and
unpaid hire (the “Award”) was made in
favour of the Plaintiff in March 2013.

In April this year, the Plaintiff invoked
the Hong Kong Court’s in rem jurisdiction
by arresting the Dewi Umayi (the “Vessel”)
owned by APOL. The arrest papers made
two important points clear to the Court.
First, the arrest of the Vessel was sought
for the purpose of providing security for
the anticipated judgment in rem in the
arrest action, not as a means of enforcing
the Award. Second, the claim as pleaded
in the endorsement to the Writ was one
falling under section 12A(2)(h) of the High
Court Ordinance (“Ordinance”), namely a
claim arising out of any agreement relating

to the use or hire of a ship.

The Judgment

Counsel for the defendant sought to
argue that the arrest was fundamentally
in the nature of an application to enforce
the Award. He continued that this was an
abuse of process as in Hong Kong there
was no head of Admiralty jurisdiction
which permitted an arrest to enforce an
arbitration award in such circumstances.
Counsel for the defendant also submitted
that the arrest procedure was not available
once a plaintiff’s claim had crystallised
in the form of a judgment or arbitration

award.
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Ng J agreed that there is no head of
Admiralty jurisdiction in Hong Kong for
the enforcement of arbitration awards.
Section 12A(2) of the Ordinance does not
cover a claim arising out of ‘an arbitration
agreement’. However, Ng J went on to
state that it was reasonably clear from
judgments of the English Court(The Rena
K [1979] QB 377; Bumbesti [2000] QB 559)
and the Hong Kong Court (The Britannia
[1998] 1 HKCC 2D)that the Court would
have in rem jurisdiction if the claim were
to be based on the original cause of action
under the charterparty. This is because
the cause of action in rem, being different
in character from a cause of action in
personam, does not merge in the judgment
in personam. Instead it remains available
to the person who has it as long as, and to
the extent that, the in personam judgment
remains unsatisfied.

Consequently, Ng J ruled that as
the plaintiff’s claim was pleaded as one
for damages arising under a charterparty,
it was in substance and in form a claim
“arising out of any agreement relating to
the use or hire of a ship”. Section 12A(2)(h)
of the Ordinance was thereby invoked. It
was perfectly legitimate for the plaintiff to
arrest the vessel and keep her arrested as
security in respect of any judgment which
it may obtain after a hearing in the in rem
proceedings.

Comment

This judgment does not go so far as
to amend the law regarding the grounds
for arrest in Hong Kong. A plaintiff
cannot arrest a vessel to enforce a claim

based on an unsatisfied arbitration award,
this would require an expansion to the
jurisdictional heads under section 12A of
the Ordinance.In addition, any applicant
in Hong Kong would need to ensure it did
not fall foul of provisions of the Foreign
Judgments (Restriction on Recognition and
Enforcement) Ordinance.

However, provided that the underlying
cause of action does fall within Section 12A
of the Ordinance, and is correctly pleaded,
then it may now be possible to arrest a
ship in Hong Kong despite the existence
of an arbitration award. Whilst not directly
being an arrest to enforce the award, that
may well in effect be the result of such an
arrest.

It is unclear at the time of writing
whether this case will be appealed.
However, for now it remains the decision
of the Admiralty Court and presents an
opportunity for those holding unsecured
arbitration awards of an appropriate
maritime flavour to pursue enforcement,
or enhance settlement leverage, via a route
previously considered to be unavailable.

(Mr. Rory Macfarlane: Partner, Hong Kong
INCE & CO LLP International Law Firm)

24 SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport



A MR BRI R 25 ol R

i

BRI AR S - MIREE 7K
SERERER G/ N - BT E— B
FRLIRF RIIRIRR - o] DRy SR B AN Hi i
R o w0 - A MEREE IR
s T EE R LRGN » DURE
Fid o MMIFTEEIIRHEELTT

() #FHERVE  —fi B /N
(i) FREEE
(i) FESCERGERESIE - THIEHERTIE

(iv) #WERER AR AT
X KRRy B H B E S
HHBRREY % - EEHEAWEAR
R R 1 FEAS R 25 R B s A
3+ B I RSO A e
e

() AREREHECRS -

FE L BRI E
BRY TR, T RHE ) FRUREUAH,
Gh > — AR R/ N - HREIEI - E
o ZORBEEA BER L EHBNE - Kk
IREA B — iy S AR e A _E TAERTEE
AT FEARMIMEE - rlREE SR E E
BIAIFEERAN R (Tug Master) B{AS Hifif 80
SRR -

AIEHE 14 R s - A&
M R S R R - T A
RS - R DTS
HATF :

a)  KIRIRRHEEARRETE - FEER
AR IR ] i BN 28 - AN — kAN il
fits B AR - 34 0= | 2 - 3 50
fE R H o (IR AR R A EN
AKBEE > i AR A TH )

by  FHAMELFITRECHE - LHEM
2N B e S/ NERE R Al
NEHREET S (EEFER—E) -

o HAEMEHEM TS EES - A2
5 GE SR BB R LS

d) IR - %4 R AR
P 1 BB JEE o 01 340 ) %5 5 A
[ SR E R -

o) B R A i % A 2 o
ST ST FERIERR ST - AM
8 A I - B T SRR 341 AT
037 §1 » i TTAEHE FHI A v g SO
R e -

B ASHIAT S % A2 2014

Bt gk L —HE - B AR R
AAR - FoH LB E 2

FHES (Sl AREHE ()
ASHEESGR - SRR

(1) EERG /KRR~ DAk IR R
WA TR R -

SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport 25



(2) BRI EE A E AT
il > HAEHIAERT ~ Fra e s
firt 3 RILE JF ST it 58 RF Y TE g T B AR
]

(3)  EFIHYHE 2 A1 P ATEE RS AU R
il B AR

(4) ZRibbEHE - BRETEHE AR E -
(5) I ARASHEATEE R SER LAY -

(6) FEERIBAGER R « HAERAIKEA
[FI RSB PR PRENAT T -

(7)  FEE /KIS B BN IREGE T G

E

(8) AT TESEMIRR -

(9) FEHHENIEENE SRR ER
IHIEFEAIALA ~ dE BRI
AR o

(10) FH M E IR - &
FEEREHE -

(11) S EINFHRATRUERNTiE

(12) B-FEAKIBAA S R TR
eSS AL S S AISC -

(13) AL SRR PR AFE AT AR
M2t
(14) BREE ~ AT ~ Pl sis

SR SRR MEMRE R AR S - LL
KATHRDATBIER

(15) HHEWEAMARER RS - B
THSURERI IR ~ TEARA F S HE 7k
FIFRARCHE K 1 7H 8 B FR AR TETSOORE ~ A
RS Y Ehk -

(16) FEM LRGN ~ P RIESRS il E i &
R (IEAUEMETRD -

(17) DAt b b B 2RV o R il B S R AR
Wzl CEZEFSHERTRD) -

(18) HREERMEEE - EikEh -

(19) KREFITIRE - MERKE SRR
T2 PABECERIBEA -

(20) EAFEEHEMERIERS -
i e Bl €2 $R i
(21) PSRRI -

(22) LR ERRAY T - AR IERE R
X

&

SR SREAN K R THE I

2

(23) & L&

o (5
NEi
&

(24) B ANFHEIRERETERE -

(25) TS TAF - EEHH - $harEX - B
SFERATYEE - DUSRJCEERIERA] ~ 32
9 Ky HAHRO T o

(26) HEFTFELHHEAYAESS TIERIZ 2 ESE -

(27) FATER BB AT T b BB a R R R Ay
ERIfEkE -

26 SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport



(28) TEFH/KIBRAKBINYAER » K
BT RR AR ~ BETGEAN Tk -

(29) Fits I\ G IR O YE G TAFRIRR Y -

(30) AHifity e ERCE RS E R AT
REE -

(31) SRR &g BV R Y FHIYS
fElt

(32) oAb R Tk -

(33) i FEsE ~ SlARE el B ~ ST TR
TAESERNE A S B 22 [ Ry 22 3 AT
] e

SR BRI i
HEEH SENESLE - FEREY)

B oS A /KIS RE R - (AT T Vi e

RE

(34)  EH Lyt e = o

(35) Pty R~ o e el A5 AT 50 R 056 FH O
e

(36) HPEFAGETOL ~ Wi ~ B2 > DUk
JEHIRERSAZHIRE

(37) IR 5 7 i i s et A AT g ]
e A ERIREST -

(38) TEVEE 2 B BRI E P BERE
Eil

(39) HEEREPHRENIYIN L IR AIRE

(40) HESHEERRTE TR IR FHAVRERE (HEZENS
fERTSRD -

(41) F7KIBEATUIR DRI - v A
TLE R

(42) A1 55 7 vl 6 7 B A v 9 e AT ]
IRF > DA HES PRI o R P B s 7k
E

Ziils (L)

REFEBI ~ P ERHIEA Y

F A JAPGE NYHIRS - WHAERIE
[Py FEH AR

(1) kg (BT LERE R shE AR
S g EaGBEA A B
C ~ D & Rt -

(2)  FEAEZKIERER FH I AT R b H A A AR
I

(3) EAMER - WL KK EUK TR
A TED -

4) EREE I AR -
(5) HEMEES
(6) EfERA (RAREE ) HUEH - *
G LR S s acge s RN CIESE ]
P HLERF - EEEEMAEL
FAB BT AR AR H
A A AT
BRI - iR

* EFEAME TR Y IV SREEA SR
FITARIIHEEK -

SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport 27



BB E LB EHNEH T 262 » 1R
HEEEERE ] fERRE - B T \X?
IRZ MR » AN SRR B E RS J- C ONG
B RSN DIEAF e = - B AVERAGE CONSULTING LTD.

$ FEYLRITH - LA - o
(e AR R

E%L@f%% ' ﬁ?%%ﬁ@;ﬁi% Office B, 9/F., Sai Wan Ho Plaza,
FERREE - REEHE KRN EIAL - 68 Shau Kei Wan Road,
FHEVH IR/ NERIEERE - R Hong Kong
HIBFE - R EIRAA]EE » FEHFE A Tel: (852) 3996 9876
iy R B ERAE bl A AR S [ 2 e B Mobile: (852) 9265 9199
ﬂ’ﬁ%%ﬂ%&@% , @1@@%% s Z:@H%;cﬂ:%[‘ E-mail: Raymond.wong@averageadj.com
oK o BRI EZENE - EHEAS LA do cone ey cn e e o o e

i Ee7kF b o I HE A L R B
ERLATRCES -

In association with

FELL > FEH IS A MR E CRr s “ M
HE » MEIRAY - MWl - an

bRl R RS A T

Rm.1002, 10/F., Lucky Tower,
660 Shangcheng Road, Pudong,
Shanghai 200120
Tel: (86 21) 6888 2681
Mobile: (86) 138 0188 9805

A full service PRC low firm to offer o wide ronge of legal services, especially focussing
on SHIPPING and ADMIRALTY

( FRBERHE Master Mariner, M.LS., M.H.)

28 SEAVIEW 107 Issue Autumn, 2014 Journal of the Institute of Seatransport



The IMC Group comprises companies with diverse interest worldwide. The major strategic
business interests core to the IMC Group are in shipping operations, shipmanagement, crew
management, newbuilding services, distribution, logistics, engineering and infrastructure

development, palm plantation, iron ore, oil and gas and coal mining, port development besides real
estate development and construction material manufacturing.

The IMC Group owns and operates a fleet of bulk carriers, chemical/product tankers, offshore
supply vessels, FPSO FLF, tugs and barges, logistic distribution center, warehousing, container
terminal, shiprepair and shipbuilding yards.

The IMC Group has a major presence in Asia such as Thailand, Malaysia, Hong Kong, Singapore,
Indonesia and China. In China, IMC has branches in Beijing, Qingdao, Dalian, Lian Yungang,
Nanjing, Suzhou and with controlling office in Shanghai. It also has offices including Japan, South
Korea, the Philippines, India, UAE, Australia, U.K. and U.S.A.

Contacts:

Rooms 1705-08, 17/F, St. George’s Building, 2 Ice House Street, Central, Hong Kong.
Oo0oODo0ooOO0o 2000000170 1705-08 10

Tel: (852) 2820 1100  Fax: (852) 2596 0050

Email: imcdm@imcgroup.com.hk  Website: www.imcgroup.info
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150 YEARS OF THE YORK-ANTWERP RULES

Raymond T C Wong

150 Years of the York-Antwerp Rules

Mr. D. John Wilson, an authoritative
average adjuster and an editor of the 10"
11" & 12" Edition of Lowndes & Rudolf on
“The Law of General Average and the York-
Antwerp Rules”, which is well recognized
as the “bible” on General Average, sent
the editor of this column a draft article
in 1989 when the York-Antwerp Rules
were celebrating their 125th anniversary.
The introductory notes of that article are

reproduced below after 25 years:

It would probably be correct to say
that, if a general average were to occur
today in almost any part of the world, the
adjustment would be prepared in 99 cases
out of 100 in accordance with the York-
Antwerp Rules, an internationally accepted
code of rules setting out what losses and
expenses are admissible in general average,
and bhow they are to be apportioned
between the ship and cargo interests etc.
Whether the voyage is to London, New York,
Rotterdam or Timbuctoo, and whether the
adjustment be prepared in Hong Kong,
Tokyo or Piraeus, the final adjustment and
settlement between the parties should be all
but identical.

The commercial advantages of
an internationally accepted code are
of inestimable value — (even if we now

take them for granted) — and it is worth
contrasting the easy position today with the
great inconveniences and serious evils to
which internationally trades were subject
in the mid nineteenth century by reason
of the diversity which then existed in the
laws of general average in all the maritime
countries.

The forerunners of the rules on
general average were “York Rules 1864”
consisting of only 11 rules, which were
dusted off and re-issued in 1877 as the
“York-Antwerp Rules 1877” with the
addition of a 12" rule. The latest 14"
Edition of the above-mentioned “bible”
examines the York-Antwerp Rules
through their various editions of 1864,
1877, 1890, 1924, 1950, 1974, 1974 as
amended 1990, 1994 and 2004 to see what
important changes have been introduced.
As reported in Seaview No. 102, an
International Working Group (IWG) was
appointed at the CMI Beijing Conference in
October 2012 with a mandate “to carry out
a general review of the York-Antwerp Rules
on General Average, and, noting that the
York-Antwerp Rules 2004 had not found
acceptance in the ship-owning community,
to draft a new set of York-Antwerp Rules
which meet the requirements of the ship
and cargo owners and their respective
insurers, with a view to their adoption at
the 2016 CMI Conference.”
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CASE BRIEF

St Maximus Shipping Co Ltd v A P
Moller-Maersk (2014) — Grounding of
the vessel “Maersk Neuchatel” gave rise to
general average. To avoid delay in onward
carriage of cargo the Charterers put up
security on bebalf of the cargo interests,
undertaking, as provided in the letter of
undertaking to the Ship-owner, “to pay the
proper proportion of any General Average
andyor Special Charges which may bereafter
be ascertained to be due from the Cargo or
the Shippers or Owners thereof under an
Adjustment”

The Charterers did not agree to
the adjusters’ allowance for sacrifice in
grounding damage, contending that their
only liability was to pay the sum which
was properly and legally due from cargo
interests.

The Court held that as a matter of
language, there was an undertaking to “pay”
such amount as might be “ascertained to
be due” under the adjustment. There was
no suggestion in the LOU that the sum
ascertained to be due under the adjustment
was only conditionally or provisionally
due, nor was there any procedure or
mechanism laid down as to when and how
it became unconditionally due; the clause
said nothing about the sum being legally
due; the clause did not even say that it had
to be properly due.

Following this London High Court
ruling, it appears, as suggested by a
solicitor, that “If you want to have the
benefit of all the arguments that would
have been available to cargo, you will need

a much more carefully-worded security
wording than was the case here.”

Q&A

How to deal with “overlapping
damages’?

Whenever we have Overlapping
Damages, one works on the basic principle
that what is already “dead” cannot sustain
further injury, but with lighter earlier
damages, the new greater damage will
generally absorb the smaller. Thus, a plate
— or section — which has previously been
recommended for renewal may sustain yet
further damage — as such — but this further
damage will cause the Ship-owner no
financial loss as the renewal was already
pre-empted by the first damage.

However, those plates which
previously had only been lightly damaged
(recommended for fairing in place) and
now, as a result of a later accident, require
renewal, are considered in a different light.
What one has to ask is:

“Of itself, would that second accident
have caused damage requiring the
renewal of the plate or part? Or was
the renewal necessary only because
of the combined effect of the two
accidents?”

If the former, then the second accident
pays the whole cost of renewal; if the
latter, the cost of renewal is apportioned
equitably between the two accidents.

(Mr. Raymond T C Wong
Average Adjuster)
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We aim to expand and enrich the contents of “Seaview”.
If you would like to share your thoughts or experiences
with other members, please feel free to submit an article
to the Editorial Board for consideration for publication.
Articles and materials in connection with all aspects of
sea transportation are welcome from members.

The number of words in an article should be around
1000, with soft copy in .doc format. Please mail to:
Institute of Seatransport,
Room 1605-7C, China Merchants Building,
152-155, Connaught Road C,Hong Kong.
Or GPO Box 6081, Hong Kong.

Or you may post it by e-mail to:
info@seatransport.org or
fax it to us at (852) 2581 0004

Thank you very much for your kind support.
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1. Related to sea transportation;

2. Contents to meet with the theme;

3. No politics.
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The “SEAVIEW" quarterly Journal circulated in Hong Kong, China
and Taiwan with 1000 copies each issue. We cordially invite your

participation to advertise in the coming issues.

Rate for advertising per issue:-

Back full page cover

Front inside full page
Back inside full page
Full page

Half page

Quarter page

HKD
HKD
HKD
HKD
HKD
HKD

3,300.00
1,980.00
1,980.00
1,540.00
825.00
498.00

Colour printing is acceptable upon requsted with additional cost.
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The Institute is preparing to publish a special Winter issue of “Seaview” in honour
of its 30th anniversary. Articles in relation to seatransport or related fields in either
English or Chinese language are now called for from interested members. The number
of words in an article should be around 1000, with soft copy in WORD format, if
possible. Please send your articles to the Secretarial Office through the following e-mail
address:

NOTICE FOR SPECIAL ISSUE OF SEAVIEW

info@seatransport.org

or by mail to (with the software copy in WORD format, if possible):

Institute of Seatransport
1605-7C, China Merchants Building
152-155, Connaught Road Central, Hong Kong.

or by fax No. 2581 0004
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APPLICATION FORM FOR MEMBERSHIP

NAME ( Mr/ Mrs / Miss ) w4
DATE & PLACE OF BIRTH
NATIONALITY PASSPORT /L. D. NO. *H )ﬂl_
HOME ADDRESS PHOTO
HOME TELEPHONE MOBILE PHONE NO
PRINCIPAL PROFESSION PRESENT POST
PRESENT EMPLOYER & FULL ADDRESS
DEPT. OFFICE TELEPHONE NO. FAX
# ACADEMIC / PROFESSIONAL QUALIFICATION ~ E-MAIL
* PREVIOUS EXPERIENCE IN SEATRANSPORT :
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
NAME OF COMPANY PERIOD POST
REFEREE : NAME COMPANY TEL.
CORRESPONDENCE ADDRESS OF APPLICANT
FOR OFFICIAL USE : DATE OF ACCEPTANCE GRADE
FEE____ MEMBERSHIP NO. MAILIST

DECLARATION

I, the undersigned, hereby apply for admission to membership of the Institute of Seatransport, and do agree,
if admitted, to comply with the By-laws and by any subsequent amendments and / or alternations there to which
may be made, and by any Regulations made or to be made for carrying them into effect.

SIGNATURE DATE OF APPLICATION

On completion of this form, it should be sent to “The Secretary, Institute of Seatransport, G.P.O. Box 6081, Hong Kong” together with a cheque of HK$400, payable

to “ Institute of Seatransport”. This amount is for covering the entrance fee and first Annual Subscription only and is not refundable if withdrawn by the applicant.

# Please state name, number, date and place of issue of certificate/degree, or name and membership no. of other related Institute(s) on separate sheets. Please enclose

a photocopy of your qualification if possible.

* For applicant with only commercial background, please fill in sufficient experience to cover the minimum requirements as stipulated in Articles 6.3. If insufficient

information is given, the applicant will only be graded according to Article 6.4 as Associate Member.
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