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ICSHK (Institute of Chartered Shipbrokers, Hong Kong Branch)
Column - Development of Institute of Chartered Shipbrokers, Hong

Kong Branch (ICSHK)

Y.K. Chan

ICSHK established a relationship with
the Institute of Seatransport over 10 years
ago. The first cooperation was to set up
this ICSHK Column in “Seaview” magazine.
The initiative was to offer a platform for
our members to contribute their articles for
sharing their experience and knowledge
with other professionals in the shipping
industry. Our relationship continues
in the training programmes, namely (i)
the diploma/certificate course organized
by the Institute of Seatransport with the
School of Continuing and Professional
Education (“SCOPE”) of City University
of Hong Kong and (i) ICS Study Group
formed by us partnering with the Institute
of Seatransport, Hong Kong Logistics
Management Staff Association, Hong Kong
Seamen’s Union and subsequently the CY
Tung International Centre for Maritime
Studies of the Polytechnic University of
Hong Kong (“PolyU”). The venue for the
Study Group was initially at the office of
the Hong Kong Seamen’s Union and later
at the PolyU campus.

We support the diploma/certificate
course (i) above by assigning our members
to teach the subjects relating to chartering
business. The purpose of our ICS Study

Group (ii) above is not only to guide

practitioner-students preparing for the
ICS Professional Qualifying Examination
through tutorials and group discussions,
but also to offer an opportunity to those
parties who are interested in broadening
their shipping knowledge.

To echo the Hong Kong SAR
Government’s support to strengthen Hong
Kong as an international maritime centre,
we have been giving scholarships to the
Department of Logistics and Maritime
Studies of PolyU and the Hong Kong
Community College of PolyU in past years
as a gesture of encouragement to young
talents as successors in our shipping
industry.  We have met and contributed
our views to the government appointed
consultants for a study to enhance Hong
Kong further as an international maritime
centre. We are earnestly waiting for the
publication of the report* for our follow
up. In the meantime, the Maritime
Industry Council (“MIC”) of the government
has released its new initiatives effective
1st April 2014 to support the professional
training of in-service practitioners in the
maritime sector under the Maritime and
Aviation Training Fund. ICS is one of the
potential organizations for its support on

reimbursement of examination fees to
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successful candidates. MIC also appeals
to the shipping industry for offering
summer internship to young students so
as to enable them to gain exposure and
experience before their graduation from
universities.  All of us in the industry

should give full support.

As mentioned above, we have
collaborated with other institutes/
associations in maritime training
programmes. We have further expanded
the network for our members by organizing
evening talks, as a part of our continuing
professional development programme, with
certificate of attendance (on request). We
have successfully applied to The Hong
Kong Law Society for CPD points for the
last talk on “Ship Lease Finance” delivered
by Mr. Jonathan Silver of Howse Williams
Bowers on 28th February 2014. We shall
organize another evening talk given by
Prof. Anselmo Reyes on “Some Thoughts
on Making Arbitration More Affordable” in
June 2014. It will be jointly organized with
Asia Pacific Regional Office of the Hague
Conference on Private International Law
and Hong Kong Institute of Arbitrators.
All of our functions are open to all
practitioners in shipping and shipping-
related industries free of charge. You
will receive our circulars in due course.
Our aim is to provide an opportunity for
sharing knowledge, exchanging views on
the topical issues and networking among
different disciplines. We would like to do

more as far as our resources allow.

We are glad to see the success of
the delegation organized by Hong Kong
Maritime Forum to visit Shanghai in March
2013 to promote the Hong Kong maritime
industry and investigate any possible
win-win cooperation between the two
cities. We support the workshop series
on “Interdisciplinary Maritime Practice”
introduced jointly by the Institute of
Seatransport and Hong Kong Logistics
Management Staff Association. We also
participate in other events arranged by the
Nautical Institute, Hong Kong and Young
Professionals in Shipping Network. We
help circulating their notices of functions
to our members. We consider that it is
a good sign of collaboration among the

professional bodies.

ICS reached its 100-year landmark in
2011. Our branch had a very successful
Golden Jubilee Reception held on 29th
October 2013 with participation of senior
government officials and prominent figures
in the shipping industry. We are grateful
to those sponsors in recognition of our 50-

year services in the community.

Further to ICS’s agreement made with
the Professional Qualification Authority
of Ministry of Transport in China, we
hope that we could contact our members
working in Shanghai for more activities in
training and networking there. Recently,
we have developed a training programme
in cooperation with Taiwan International

Ports Corporation. It commenced in
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the middle of April 2014.

arrangements, we could also further help

By such

our members to promote their shipping

services to the Mainland China and Taiwan.

We learned from “TradeWinds” on
4th April 2014 that some 330 students
sat for ICS examinations in Athens this
year while we had around 80 students in
Hong Kong. It indicates that the young
generations in Greece are so enthusiastic
to gain knowledge in a hope to acquire the
internationally recognized status of being
ICS members. We need to exert more
effort to encourage the younger generation

in Hong Kong to join our industry and ICS.

We organize two rounds of “ICS
Study Group” lectures and tutorials each
Branch year. The second round was
completed at the end of March for 6 most
popular subjects, namely “Introduction
to Shipping & Shipping Business”, “Dry
Cargo Chartering”, “Legal Principles in
Shipping Business”, “Ship Operations and
Management”, “Ship Sale and Purchase”
and “Economics of Sea Transport
and International Trade” focusing on
Professional Qualifying Examinations
starting from 7th April 2014. Iris Mak
(Vice-Chairman), Anand Sharma (Hon.
Secretary), Jimmy Ng (Education Officer),
Ole Kraft, Manson Cheung (Examination
Officer) and T were the tutors. We wish
all the candidates a great success in the

examinations.

We wish to mention that our Branch
members comprise not only shipbrokers
as indicated in the ICS’s name but also
accountants, lawyers, marine surveyors,
marine insurance brokers, seafarers,
academics and other professionals working
for shipowning, shipmanagement and
ship agency. It reflects ICS’s mission of
“Promoting professionalism in commercial

shipping worldwide”.

We sponsor and support Noble Group
for its annual event of “Noble Sixes Cricket
Fiesta”. We have a young member soccer
team to participate in “Pacific Basin Sixes”
match every year. We always encourage
our young member group to work with its
counterparts of other professional bodies

for joint events.

Our Vice-chairman Iris Mak sits on
the Logistics Industry Working Committee
for the Recognition of Prior Learning
Mechanism. She has been appointed
as a member of MIC. We believe that
she can work closely with other MIC
members in particular Dr. Jimmy Ng (also
ICSHK Education Officer) and Mr. P.C.
So (Chairman of Institute of Seatransport)
representing our partner associations to

help further promote the industry.

The SCOPE course of “Professional
Diploma in Shipping and Logistics
Management” has been scheduled to

commence on 3rd July 2014. We hope that
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it is eligible to be included on the list of
approved course under the Maritime and

Aviation Training fund of MIC.

As “Seaview” is widely distributed in
the community locally and abroad, we are
pleased that this brief article can let other
professionals know more about ICSHK’s
works for its members and the community
and its development in Hong Kong and

greater China.

* Note: The final report and executive
summary for the Consultancy Study on
Enbancing Hong Kong's Position as an
International Maritime Centre was released
by MIC on 16th April 2014. They can be
viewed on MIC's website (hitp://www.mic.
gov.hk/eng/whatnew/index.btm)

(Y.K. Chan: Chairman of Institute of
Chartered Shipbrokers, Hong Kong Branch)
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Untrue NUC Shall Not Discharge the Liability under COLREGS

Xu Congbao / Qiu Yubao

The Shenzhen MSA had recently
completed their investigation into a major
collision happened in early 2012, in which
a container vessel ran into another drifting
container vessel causing serious property
damage.

The MSA has come to a conclusion
that vessels displaying “Not Under
Command” (NUC) but in fact capable of
navigation was responsible to take active
avoidance measures, failing of which she
shall take up part of the responsibility for
the collision.

It was alleged that at the time before
collision, one of the colliding vessels
was not making way through water and
was displaying “Not Under Command”
(NUCO) status on AIS, thus shall enjoy the
privilege under Rule 18(a)(i). However
the investigation found that the drifting
vessel did not have engine breakdown
or otherwise making her unable to
maneouvre. In fact she had arrived about
10 hours ahead of ETA and the Master
decided to drift in order to adjust the arrival
time.

Similar practice has become more
commonly seen, especially outside those
congested ports. Some of these vessels
set the AIS navigation status on NUC,
even where the vessel is fully capable of
navigation. Such practice may cause risk

to the surrounding traffic and place other
vessels into danger.

The Shenzhen MSA found that
according to Rule 3(f), “the term wvessel not
under command means a vessel which
through some exceptional circumstance
is unable to maneouvre as required by
these Rules and is therefore unable to keep
out of the way of another vessel. Main
engine breakdown may well be such an
exceptional circumstance. But waiting for
berthing schedule shall by no means be
considered as such circumstance to render
a vessel unable to maneouvre. Therefore
drifting vessel is not a vessel not under
command; rather as a power driven vessel
“not at anchor, or made fast to the shore,
or aground”, she is a vessel underway
provided by Rule 3(1).

Given visibility was restricted, the
two vessel, both power-driven vessels
underway, shall act in accordance with
Rule 19 and shall not have the privilege
under Rule 18(i). Moreover, under Rule 35,
the making way vessel as a power-driven
vessel making way shall sound at intervals
of not more than 2 minutes one prolonged
blast, which she did; and the drifting vessel,
being a “power driven vessel underway
but stopped and making no way through
water” shall sound at intervals of not more
than 2 minutes two prolonged blasts in
succession with an interval of about 2
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seconds between them, which she had
failed to comply. In fact, the drifting vessel

had not emitted any sound signal until "manfenchkwillan

immediately before the collision.

This accident should sound an alarm
over all those ship officers, as well as
the shipowners and managers. It is not a

legitimate conduct to display NUC signals

. .y - With 1 ia-Pacific, .
while drifting off ports waiting for berth B e A &
. h h . 1 . businesses engaged in international commerce
without the exceptional circumstance ﬁ Wiltiva Toous on Shilppiig and ATABOME ooiy
. ! commodities, insurance and reinsurance, and finance.
rendering the vessel unable to maneouvre.
We provide the full range of transactional and contentious

Drifting but capable vessels must act in legal support to the maritime sector, including:
accordance with the rules of a power- W Mol ard O W onpae
SPOﬂSEH | Pfsrsonal Injury
driven vessel underway, and drift in safe E s L g eacy, iy
B Corporate and Finance and Terrorism
waters W Cruise B Ports and Terminals
' B Energy, LNG, Oil B Ship Finance
and Gas B Shipbuilding
W Logistics B Shipping Contracts
B Marine Insurance B Superyachts
(Xu Congbao - Associates Of Wang Jing & Co. ) Lawyers for international commerce hfw.co
Qzu Yuhao Sao Paulo | London | Paris | Brussels | Geneva | Piraeus | Dubai
Hong Kong | Shanghai | Singapore | Melbourne | Sydney | Perth
X R XK % A K’ 2 9 .
EASTERN WORLDWIDE COMPANY LIMITED o
Logistics Specialist
e Liner and Tramper Agencies ® Transportation e Lighterage
HwmRBEMBBERE BB BhgE
e | ogistics e Container Haulage ® Household Removal
IR EfEEE TEEMRE
e Shipbroking Chartering, Sales and Purchase ® Project e Packaging
ML HE BB TREERE aE
e |International Forwarding e Stevedoring * Warehousing
Bl EE B R E S
Head Office : HAWE R
21/F., Western Centre, 40-50, Des Voeux Road West, H.K. IR E VY 40-50 S5V W .0 21
Tel : (852) 2592 3388 il : (852) 2592 3388
Fax : (852) 2559 7090, 2858 5512 3T : (852) 2559 7090, 2858 5512
Telex :(051) 94075526 EWCL G A : (051) 94075526 EWCL G
Website : www.eww.com.hk HAk : www.eww.com.hk
Liasion Offices : In China & Macau

10 SEAVIEW 106 Issue Summer, 2014 Journal of the Institute of Seatransport



Room 4411, 44/F., Cosco Tower,

183 Queen’s Road Central, Hong Kong
Tel : (852) 2522 5171

Fax: (852) 2845 9307

TCC GROUP

Tai Chong Cheang Steamship Co. (H.K.) Ltd.
ZREFBM(TRB)ER QA

s B2 5 KAE 183598
W K DY+ P 441 1=
FERG ¢ (852) 2522 5171
fHE : (852) 2845 9307

J

= 2 M OX A

2607 Alexandra House,

16-20 Chater Road, Hong Kong
Tel : ( 852) 2526 4294-7

Fax : (852) 2810 6780

Telex : 85146 SETRA HX

E-mail address : gstrade@netvigator.com

® 9

Grand Seatrade Shipping Company Limited

EBRIRIEITE 16-20 5%
SmEILKRE 2607 E

TR (852) 2526 4294-7
fEH : (852)28106780
E1# : 85146 SETRA HX

%% : gstrade@netvigator.com

SEAVIEW 106 Issue Summer, 2014 Journal of the Institute of Seatransport

11



SR AR 2R B (M3 70) B i S 3 3

Joseph Lau / Ken Chow

JE AR PE R ML 22 N E] (MRS ML) R
1972410 H | HFF4E=E - 7€ 2007 4
SMiHEE R T BRI 22N T - HARHB KL
/K EEREIRR KN - 201443 H8 H »
FEfiit MH370 SREERE (ACHS = Fr B me Ui
72 CZ748 Y ) - HH 239 A - R
2 15 0:43 BBl 25 P 5k BB B 55 M AR i
o FEHEIR B 6:30 S S AR RIS
B o MR —283% & 777-200ER fitE
(ZEM#RSE : OM-MRO) $ITIRITITH -
{H MH370 #E AR/ NRF 1% B A T 5
HRYE K o Sl B RS R P RE SR (HRFD ) i

ZERE TR I -

MH370 Sl RS M A GIRARAT T

20143 H 8 H

> 00:41 — MH370 {5 e -
JFETHN 6 I 30 A0k db st -

> 01 :20 — MPEES SRS
FIE RIS 2@ -

> 07 : 24 — FEMURYRER 6 /Niffiz
% » IEURE R S TER R

> 11:10 — BHAMEEEE
BT b L5EE, 239 A 0 ALEE 153
R ELA 38 F7 KRG AR 12 47
HAth B EE A1 -

2014 E3 H 9 H

REZ BIRYTRE (EE] ~ ] ~ B
ZRE ~ Fringg ~ JEERES) CREERTTE
SR P BT TR T - B 2014 13
H 19 H3ERZERENUTAI L B pI 53 1%
EYE - EEERFFHER (FBI) ik A
A R IR B -

2014 4E3 H 15 H

35 208 P R A B A S R S T A B A
R B RN A Rl PR g
e R PAYE B IL RO 3 - S IERIRE
Al ~ TR B~ REEWY I R R SR I
SEEHTR B PTREMTRE L B A R B LU G
BESE - FZEEE ~ HIEPE » W HAGETT
HEGNRABEH G H8H) £ 08:11
TEHIB SR -

2014 FE 3 H 24 H

> FZRPY R B T A B iR LA
BRI R ENREEE - TREEIFTE A

BETEH -

BT AR R ZZEESL - R
B o fERT - HRERRRRAR] - 2
A o VR IR IN R % - (HRRAVEEZR
FEE AN E BRI AR - AR
oo SEEGREE RTRENLIEAE o BIANEEBIA

12 SEAVIEW 106 Issue Summer, 2014 Journal of the Institute of Seatransport



BHRERZRE » MEEFBRIEm LM E
REETAR - A e b b 2 B L A i 22
hipfE 5 BB BB R  SEEAN
A EREY) Bl A BRSO B
fdr ~ IR BRI E B E
WET ~ AR - B S
KERBAGEHT -

7€ 1865 5 4 H 28 HEI 2012 & 10 H
1 H 1k » RERFEILERTG 46 RZEHIGEHESH
o B4 © Titanic (191244 H 14 H ) »
Estonia (1994 49 H 28 H ) » Lamma IV
QO I0H1H) -

St MH370 HYESMNRURIGEIE B L
& VETREDE WIS Kon s o BLELIR]R -
fits B2 AR LRSI BB R
W EWIE R E - B M ETTDUR
Frigm iV E Z5E i & - FERHEC L - O
WECR B AN it 24 /NRGEFE » DUSEE B
fits 2B e R P fitig BRI TAF - 18R
E# M CQD - HEE M SOS - f# » %
I BURT e BRI B v A A S LB T 1 B e Bl
Tz 20 - fETRECRE L E LA -

Rrat i MH370 AL - iERHY
B LRy BB L 2 H BRI ERK
B 2 Wb F2 Y % J - 1 FH 1 58 4 Ui Y ¢
flir ~ ZBIRIIEE (EE ~ P~ R - %
S ETYE ~ FERETE) ZURMHE - KX

BRI EAL - S (B B R — R AR
flraare > Ry AJES SR =T

(Joseph Lau : Division of Business, Hong
Kong Commumnity College, The Hong Kong
Polytechnic University)

(Ken Chow : Parakou Shipping Company
Limited)

T C Wone

AVERAGE CONSULTING LTD.

(o E R
Office B, 9/F., Sai Wan Ho Plaza,
68 Shau Kei Wan Road,

Hong Kong
Tel: (852) 3996 9876
Mobile: (852) 9265 9199
E-mail: Raymond.wong@averageadj.com

Mavine claims professionals to provide exper! claims handling ond adiusting senvices,

also consultancy on marine cloims, law, couses ond market proctice; and

In association with

SUM
LA
T

Rm.1002, 10/F., Lucky Tower,
660 Shangcheng Road, Pudong,
Shanghai 200120
Tel: (86 21) 6888 2681
Mobile: (86) 138 0188 9805

A full service PRC low firm to offer o wide ronge of legol services, especially focussing
on SHIPFING and ADMIRALTY

SEAVIEW 106 Issue Summer, 2014 Journal of the Institute of Seatransport 13



Is it typical for dangerous cargo cases occurred in the near sea of

China be decided in foreign courts?

Owen Tang

I. Introduction

During the first three decades after
Mainland China established its Open Door
Policy in 1978, many Western multinationals
(mostly from the U.S. and Western
Europe) set up manufacturing facilities in
Mainland China to take advantage of its
abundant labor resources and favorable
environmental regulations. These facilities
were mostly organized as joint ventures
with a certain percentage of Chinese
ownership, and they were independently
registered under PRC authority. Many of
these plants were producing substances
of a hazardous nature, which were then
shipped back to their foreign parent
companies for further processing. Since the
sea carriage of these dangerous cargoes
was likely to involve a foreign shipper,
the injured shipowner or carrier might
have the option to sue the shipper in a
foreign court even if the actual accident
occurred off the coast of Mainland China.
In this paper, the author submits that it is
not a rare exception for dangerous cargo
cases occurring near China to end up in
foreign courts, and it is helpful for shipping
professionals who engage in China trade
to be familiar with the foreign Carriage of
Goods by Sea laws.

Chem Omne, Ltd. v. M/V Rickmers
Genoa was a dangerous cargo case
reported in American Maritime Cases

(2012 AM.C. 2986). The case represents
a commonly encountered sea carriage of
dangerous cargo scenario happening in the
ocean near Mainland China, but ending up
in foreign court.

II. Facts

In Rickmers Genoa, a U.S.
multinational parent corporation
created its manufacturing facilities in
Tianjin, China during the late 1990s. It
produced a substance called magnesium
desulphurization reagent (§5-89), which
is used in steelmaking and is designed to
remove sulphur and make the steel less
brittle. SS-89 consists of approximately
89% magnesium, and magnesium agents
will liberate hydrogen gas when in contact

with water, especially sea or salt water.
Hydrogen gas is flammable and susceptible
to exploding.

On January 25, 2005, the U.S.
parent corporation sent it’s Tianjin plant
a purchase order for 600 metric tons of
S§-89, C.I.F. Baltimore. The Tianjin plant
then contracted with a Non—Vessel Owning
Common Carrier (“NVOCC”) to transport
the 600 metric tons of SS-89 from the
Tianjin plant to Xingang port ( KEEHTHS),
where the vessel was docked. In the bill of
lading issued by the NVOCC, it identified
the Tianjin plant as the shipper and “To
Order of Shipper” as the consignee.
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The NVOCC then contracted with the
owner of M/V Rickmers Genoa, and used
the vessel to carry the SS—89 from China to
New Jersey, USA.

The Tianjin plant neither informed
the carrier about the risks associated
with transporting SS-89 by sea nor
provided the carrier a Material Safety Data
Sheet (“MSDS”) prepared by the parent
corporation, which provided that SS—89
poses “unusual fire and explosion hazards”
and should be kept dry and away from
water and moisture.

The vessel collided with another
vessel in foggy weather in the Yellow
Sea. The collision caused sea water to
enter the cargo hold of M/V Genoa and
caused the magnesium substances in the
SS-89 to liberate hydrogen gas. Hydrogen
gas caused the eventual explosion of the
vessel about four hours after the collision.
The shipowner sued the Tianjin plant and
its U.S. parent corporation in New York
Federal Court. One of the grounds for the
lawsuit was based on the on the ground of
strict liability under Carriage of Goods by
Sea Act (COGSA).

III. Whether a U.S. Federal Court
has the admiralty subject matter
jurisdiction to hear a dangerous
cargo carriage case where the
collision occurred in the Yellow
Sea?

The New York Federal Court held
that the Complaint invoked U.S. admiralty
subject matter jurisdiction. The alleged facts
supporting the subject matter jurisdiction

included: (a) the cargo loss and damage
occurred aboard a vessel, (b) the vessel
was serving as a common carrier of
merchandise on the high seas, and (¢) the
injuries alleged in the Complaint occurred
on navigable waters and arose from a
traditional maritime activity. The court of
first instance cited two cases in it's support.
They are: Foremost Ins. Co. v. Richardson,
457 U.S. 668, 674-75 (1982) and Jerome B.
Grubanrt, Inc. v. Great Lakes Dredge & Dock
Co., 513 U.S. 527, 534 (1995).

Accordingly, the judge held that the
U.S. Federal Court has admiralty subject
matter jurisdiction to hear the case.

IV. Whether the parent corporation
is subject to strict liability under
Carriage of Goods by Sea Act
(COGSA)?

A) At the Court of First Instance Level
whether the parent corporation is
a “shipper” under COGSA § 4(6)?

At the court of first instance level,
the judge first considered whether the
parent corporation was a “shipper” under
COGSA § 4(6), which provides: “Goods of
an inflammable, explosive, or dangerous
nature to the shipment whereof the carrier,
master or agent of the carrier, has not
consented with knowledge of their nature
and character, may at any time before
discharge be landed at any place or
destroyed or rendered innocuous by the
carrier without compensation, and the
shipper of such goods shall be liable for all
damages and expenses directly or indirectly
arising out of or resulting from such
shipment.”
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The parent corporation argued that
COGSA § 4(6) should not be applicable to
a cargo buyer, and that it was acting solely
as a cargo buyer for the entire carriage
transaction. Since COGSA does not define
“shipper,” the judge adopted the principle
illustrated in Senator Linie' that U.S. Courts
of Appeal have tended to interpret COGSA
according to its plain meaning.

The judge pointed out that in a plain
language interpretation, the term “COGSA
shipper” is whomever the carrier contracted
with, as evidenced by their bill of lading.
The plain language interpretation favors
the parent corporation because it acted as
a third-party buyer, and never contracted
with a carrier.

During the arguments in the court
of first instance, the shipowner urged the
court to disregard the plain meaning of
the term “shipper” and instead use the
definition in the Shipping Act of 1984
(the “Shipping Act”)’ - a definition which
includes consignees.’

In reply, the judge opined that the
“Statutory Exegesis Rule” required the court
to consider the statutory context when
interpreting identical terms. The judge
cited Atl. Cleaners & Dyers *, a case which

held that if “the scope of the legislative
power exercised in one statute is broader
than that exercised in another”, then it
may be judicially unwise to assign the
same meaning to identical words used in
different statutes.

The judge reasoned that the Shipping
Act serves wider objectives than that of

COGSA. The two primary goals of the
Shipping Act are: (1) to provide antitrust
immunity to ocean carriers who form
Shipping Conferences and (2) to create
new tools for shipper-interests to obtain
better services and lower rates from
carriers.” In addition, the Shipping Act
is administered by the Federal Maritime
Commission, which is tasked with
reviewing shipping agreements so as to
regulate rates and services offered to the
shipper market. Other purposes of the Act
also include regulating common carriage of
goods and providing an efficient economic
transportation system.’ The judge believed
that with this context in its legislative goals,
it was necessary for the U.S. Congress to
define “shipper” broadly in the Shipping
Act.

By its very nature, the Shipping Act
was not legislated for governing maritime
parties’ rights and liabilities in civil
litigation. As a general rule, therefore, a
plaintiff may not sue under the Shipping Act
unless and until he has lodged a complaint
with the Federal Maritime Commission
and an investigation has been concluded.’
And even then, such plaintiff may only sue
for injunctive relief in accordance with a
Federal Maritime Commission investigation.®

On the other hand, COGSA does
affect maritime parties’ rights and liabilities
for purposes of civil litigation. For example,
by acknowledging the fact that carriers
historically have exercised dominant
bargaining power, COGSA invalidates
carriers’ onerous limited-liability provisions
in their bills of lading.”
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Unlike the Shipping Act, COGSA
provides no textual support for broadening

the plain meaning of the term “shipper”
to include non-contracting third-parties.
The text of COGSA does not even mention
buyers or consignees, let alone “the person
Jfor whose account the ocean transportation
of cargo is provided” or “the person to
whom delivery is to be made.” "

The judge then pointed out that the
parent corporation did not contract with the
shipowner or the carrier, and it was a mere
consignee. On the other hand, the Tianjin
plant, through the NVOCC, contracted with
the shipowner and carrier. Therefore, only
the Tianjin plant would qualify as a COGSA
shipper. For these reasons, the judge
concluded that COGSA imposes rights and
obligations on the Tianjin plant, but not on
the parent corporation. Accordingly, the
judge dismissed shipowner’'s COGSA claim
against the parent corporation.

Because the judge concluded that
the parent corporation is not a “COGSA
shipper”, the judge decided that it would
not be necessary for him to investigate the
mindset of the carrier, that is: Whether the
carrier has consent with knowledge about
the nature and character of SS—89 under
COGSA § 4(6)?

B) At the Appellate Level

The Court of Appeals’ decision
includes an analysis of whether the carrier
had knowledge about the nature and
character of SS-89. The decision was
referred to Contship’s finding that a carrier
was precluded from invoking strict liability

if the carrier: (a) knows that a cargo poses
a danger and requires special handling or
stowage, and (b) nevertheless exposes the
cargo to the general condition that triggers
the known danger."" The court would
apply this preclusion regardless of whether
the carrier was aware of the precise
characteristics of the cargo.

(i) Whether the carrier has the
knowledge about the nature and
character of SS~89 under COGSA
§ 4(6)7?

On appeal, the carrier reminded the
court to look at the three facts that were
helpful to prove the carrier didn’t possess
the relevant knowledge, they are: (a) the
parent corporation never declared that the
cargo was “dangerous” within the meaning
of the International Maritime Dangerous
Goods (“IMDG”) Code. (b) the Carrier was
never provided with a Material Safety Data
Sheet (“MSDS”) that identifying the SS—89 as
dangerous, and (¢) the parent corporation
affirmatively certified that the SS-89 was
not a cargo to which the IMDG Code
applied.

The Court of Appeals, adopted the
principle illustrated in Senator Linie and
pointed out that the legal investigation to
determine strict liability under COGSA §
4(6) turns on whether the carrier knows
about the dangerous nature of its cargo,
not whether or how the shipper conveys
that information. In Senator Linie, the court
decided that “it is the carrier's knowledge
of the goods’ dangerous nature, not the
shipper’s, that conditions shipper liability”."
Therefore, the Court of Appeals concluded
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that a COGSA strict liability claim does
not require a shipper to use any particular
method, whether by MSDS or otherwise, to
inform a carrier of the dangerous properties
of its cargo.

The Court of Appeals believed the
relevant facts are those that look to the
knowledge of the carrier, such as: (a) the
parent corporation did give the carrier a
U.S. Harmonized Tariff Schedule (“HTS”)
Code, which identifies the cargo of SS-89
as a magnesium-based substance, and (b)
the ship master also made testimony that
he knew magnesium would emit highly
flammable hydrogen when exposed to
water.

When analyzing the ship master’s
testimony, the Court of Appeals pointed
out that the master acquired the knowledge
of “magnesium, plus seawater, means
hydrogen,” from his “own background
information”. This indicated that the
knowledge was not obtained after the
collision.

As a result, the Court of Appeals
opined that the facts did establish that the
carrier was on notice that the SS—89 cargo
contained magnesium and that flammable
hydrogen would be released if it came in
contact with water.

(i) Whether the carrier places SS-89
in_a condition which triggers the
known danger?

The carrier argued that he did not
intentionally expose the SS-89 to the
condition triggering the danger, i.e.,
water. Such exposure was the result of an

accidental collision with another vessel.
The court decided that the argument was
without merit for the following reasons.

When the carrier agreed to carry a
cargo of magnesium-based substance on
a sea voyage, with the knowledge that a
chemical reaction would emit flammable
hydrogen if the magnesium were exposed
to any of the water in the vast ocean
surrounding the ship; the carrier still
decided to stow the SS-89 below deck in
an enclosed cargo hold. The carrier also
testified that “the dangerous accumulation
of hydrogen from the reaction of the water
and magnesium could have been avoided
entirely if it had stowed the S589 on deck
where hydrogen could “dissipate harmlessly
into the atmosphere.”

In its final conclusion, the Court of
Appeals held that carrier’s strict liability
claims based on COGSA § 4(6) must fail
as a matter of law because: (a) the carrier
knew that the SS—89 cargo would react with
water to produce flammable hydrogen,
and (b) the carrier nevertheless stowed
that cargo in a hold susceptible to flooding
in the event of a collision from which
resulting hydrogen could not escape.

Conclusion

An interesting question arises as to
whether shipping professionals mainly
engaged in transporting cargoes of
hazardous substances from China to foreign
countries need to know about foreign
Carriage of Goods by Sea Law. The huge
foreign direct investments in manufacturing
facilities of the chemical sector in China
suggest a positive answer. The lessons of
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M/V Rickmers Genoa are:

1) The injured shipowner faces
difficulty to establishing the U.S.
parent corporation consignee as
“a COGSA shipper” for it did not
contract with the carrier.

2)  When the injured shipowner
brings a strict liability claim
based on COGSA § 4(6), the U.S.
law will focus less on evidences
concerning the conduct of
the shipper, and more on the
knowledge and conduct of the
carrier. Such as whether the
ship master knows about the
dangerous nature of the cargoes
and whether the ship stows
the cargoes in a safe location
according to its nature.

3) The ship’s master has to maintain
a reasonably skeptic mindset
even if the shipper does not
declare the cargo as dangerous
according to the International
Maritime Dangerous Goods
(“IMDG”) Code. The inquiry
should not stop even if the
shipper affirmatively certifies that
the cargo is not a type in which
the IMDG Code would apply.

Senator Linie GMBH & Co. KG v.
Sunway Line, Inc., 291 F.3d 145, 169
(2d Cir.2002)

Currently, the Shipping Act was
codified in United State Code (U.S.C.)
§§ 40101-413009.
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According to the Shipping Act §
40102(22), the term ‘shipper’ means:

(A) a cargo owner;

(B) the person for whose account the
ocean transportation of cargo is
provided,;

(C) the person to whom delivery is to
be made;

(D) a shippers’ association; or

(E) a non-vessel-operating common
carrier that accepts responsibility
for payment of all charges
applicable under the tariff or
service coniract.”

Atl. Cleaners & Dyers, Inc. v. United
States, 286 U.S. 427, 433 (1932)

Peter A. Friedmann & Jobhn A.
Devierno, The Shipping Act of 1984:
The Shift from Government Regulation
to Shipper “Regulation”, 15 ]. Mar. L. &
Com. 311, 313-14, 320 (1984).

Ibid., at 327-28.

See 46 U.S.C. § 413006(a).

46 U.S.C. § 413006(c).

See Vimar Seguros y Reaseguros, S.A. v.

M/V Sky Reefer (1995), 515 U.S. 528 at
543-44.

10 46 US.C.§ 40102(22).
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Response from the Editor

Since ‘A Letter to Editor’ is published in No. 105 Spring issue of 2014, the authors of the
article “An Economic Study of Mid-Stream Operations in Hong Kong” have given feed back
and response to the Editor, which is reproduced as under.

Dear Seaview Editor,

I wrote the article “An Economic Study of Mid-Stream Operations in Hong Kong” from
a historical perspective and using historical information collected from Government report.
To answer the three questions raised from the member’s comments, I hereby provided the
source of the various government reports as following:

First question: Where the notion of “triad” culture is coming from?

The “triad” element was mentioned in a government document issued in June 3, 1996 as
below:

LegCo Paper No. CB(1) 1952/95-96
(These minutes have been seen by the Administration)
Ref: CB1/PL/ES/1

LegCo Panel on Economic
Services
Minutes of the Meeting

held on Monday, 3 June 1996 at 2:30 p.m.
in Legislative Council Chamber

The document can be assessed from: http://www.legco.gov.hk/yr95-96/english/panels/
es/minutes/es030696.htm

Under the heading “Criminality in PCWAs”, Mr Ian Dale (Director of Marine) said that
while the proposed tendering system itself might not solve the problem completely, “it would
reduce the opportunities for criminal elements to derive illegal profits through extortions.” On
the extent of criminality in PCWAs, Mr M W Horner (Acting Assistant Commissioner of Police)
informed that there was no evidence of widespread triad activities in PCWAs, though there
were ‘plenty of anecdotal evidence of extortions for years”.
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In the section, Mr Horner further said that “The Police was of the view that the existing
system was susceptible to monopolisation of berthing spaces backed by strong-arm tactics, and

supported the Marine Department’s proposed reform which would reduce the opportunities for

extortions.”

In addition, a reporter from South China Morning Post, after reading the Reform, also
used the expression “triad-controlled PCWAs” in his report which was published in May 25,
1998 as below:

South China Morning Post EDUCATION POST MR

Make every day matter SET YOUR COURSE FOR LIFE @ educationpostcomhk

i o b IAEQUBSE (I
Apr22,2014 Updated: 2:09pm Sy S &SNS SRR S 4 il

®  News Business Comment Lifestyle Sport

Property

Home * Hong Kong * Trending English Schools Foundation
s IMalaysia Airlines flight 370

Reform seen leading to closure of
PCWAs

WONG JOON SAN PUBLISHED : Monday, 25 May, 1998, 12:00am
UPDATED : Monday, 25 May, 1998, 12:00am

The Government intends the new River Trade Terminal (RTT) to
replace public cargo working areas (PCWAs), according to a
shipping executive.

Chu Kong Shipping Development Co managing director Jacky
Huang Jianiji said that by changing the rules governing PCWAs,
the Government 'was in fact preparing a legal basis for [their]
eventual abolition'.

Although PCWASs had the advantages of lower cost and lower
charges compared with the RTT, a new tender system introduced
by the Government would make it more expensive to use them.

The Marine Department's PCWA reforms in January, apparently
a step towards privatisation of the triad-controlied PCWAs, had

Ahalicrhad tha tradibianal Wirctk anmma firct cannd' harcic far haddhines

Second question: Whether PCWA (Public Cargo Working Areas) is or is not the major
terminals for MSO?

In the article, I didn’t investigate or express the opinion that PCWA is or is not the major

terminals for MSO.

Third question: Where is the practice of regulating the mooring of vessels of permitted

berth width coming from?
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The information is based on a report issued from Director of Audit (Report No. 59 —
Chapter 9) from Audit Commission (http://www.aud.gov.hk). The date of the report was
issued in 26 October 2012.

The report can be assessed from: (http://www.aud.gov.hk/pdf_e/e59ch09.pdf)

The part I wrote in the paper & the picture attached can be traced from this report:

(a) Mooring of vessels exceeded the permitted Dberth width. In
September 2011, staff of Chai Wan PCWA sought the Senior Marine
Officer’s advice on an operator’s request to moor a vessel that would
exceed the permitted berth width of 40 metres. Upon the Senior Marine
Officer’s instruction, the operator was allowed to moor a wvessel not
exceeding 50 metres in November 2011. In a site visit to Chai Wan
PCWA on 19 July 2012, Audit found that some operators had moored
multi-tiers of vessels exceeding the permitted berth width of 40 metres
(see Photographs 1 and 2) without the MD’s prior approval. As the
licence/permit conditions are important for regulating the use of the
PCWA berths/operation areas, any relaxation should be well justified on a
case-by-case basis. The MD needs to put in place proper control
procedures (setting out the level of approving authority and the approving

criteria) to guard against any misuse/malpractice:
Photographs 1 and 2
Multi-tiers of vessels which exceeded the permitted berth width

I 1 g ! ' m = ' 3 ] ¥ ]
1 pr ﬁ L

Source.  Photoeraphs taken bv Audif on 19 Julv 2012 at Chai Wan PCWA
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Law Column -

MARPOL ANNEX V: an update on amendments relating to disposal
of cargo residues

Michael Volikas / Olivia Murray

In July 2011, by resolution
MEPC.201(62), the Marine Environment
Protection Committee (“MEPC”) adopted
certain amendments to MARPOL Annex
V. Those amendments entered into force
on 1 January 2013, causing a certain
amount of concern within the shipping
and international trade community as to
their practical implications. This article
is intended to address certain of those
concerns, some of which have been
considered by the IMO, and to clarify
certain aspects of the amendments in
relation to the disposal of cargo residues.

Background to and scope of the
amendments

Annex V is primarily directed at
prohibiting the disposal of garbage at sea
and, when it first came into force in 1988,
its main focus was to reduce the disposal
at sea of plastics, such as drinking water
bottles and synthetic nets, by cruise ships
and fishing vessels.

Under previous versions of Annex V,
disposal of garbage at sea was generally
permitted (with certain exceptions and
conditions), provided it was disposed of
far enough from the nearest land. The new
regime sets out a blanket prohibition such
that disposal of all garbage at sea is now
prohibited, except as otherwise provided in
Annex V.

The definition of “Garbage” includes
“Cargo Residues”, which are defined as
“‘the remnants of any cargo which are not
covered by other Annexes to the present
convention...”

Accordingly, Annex V applies to the
disposal of any cargo residue of any dry
bulk cargo/commodity that is not an oil, a
noxious liquid or carried in packaged form
(as covered by Annexes I, I and III and
defined therein).

To which parties does Annex V apply
and what are their obligations?

Regulation 2 (Application) of Annex V
provides that “the provisions of this Annex
shall apply to all ships” and the primary
focus of Annex V is, therefore, on the
vessel’s compliance. Accordingly, every
vessel’s owners, operators and crew should
ensure that the vessel complies with Annex
V and takes every precaution to avoid
discharging any garbage at sea other than
in accordance with the exceptions set out
in Annex V.

In this regard, in addition to the
general prohibition on disposal of garbage
at sea, Annex V also sets out three positive
obligations which apply depending upon
the size/tonnage of the vessel in question.
These are as follows:
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a.  Regulation 10.1.1: every ship of 12m
or more in length and fixed/floating
platforms must display placards to
notify the crew and passengers of the
discharge requirements of regulations
3-6 of Annex V;

b.  Regulation 10.2: every ship of 100
gross tonnage or above must carry
a garbage management plan, which
the crew follow and which meets the
specified criteria; and

¢.  Regulation 10.3: every ship of 400
gross tonnage or above must carry a
Garbage Record Book, in the form
specified in the appendix to Annex
V, and ensure that it records the
information stipulated in Regulation
10.3.1-4.

Annex V contains no specific terms
applicable either to shippers or time/
voyage charterers, but this does not
necessarily mean that a charterer or shipper
could never have any liability in respect of
a breach of Annex V.

In this regard, paragraph 3.4
of the 2012 IMO Guidelines for the
implementation of Annex V (the
“Guidelines”) does provide that “solid bulk
cargoes should be classified and declared
by the shipper as to whether or not they
are harmful to the marine environment”
(“HME”). However, because the Guidelines
are non-mandatory, it seems as though a
breach of the Guidelines would not amount
to a violation of either the Convention
or Annex V and therefore not render a
shipper liable if it did not provide such a
declaration.

Nevertheless, it seems to us that, if a
master were to discharge cargo residue at
sea in good faith, in reliance on a shipper’s
declaration that it was not HME, and it
then transpired that the cargo residue
was HME and that the declaration had
been fraudulently or negligently given by
the shipper, then the possibility that the
relevant authorities might seek to prosecute
the shipper cannot be ruled out.

Permitted disposal of cargo residues

Regulation 4.1.3 of Annex V states
that discharge at sea of “cargo residues
that cannot be recovered using commonly
available methods for unloading” can take
place at sea provided that:

1. this happens at least 12 nautical miles
from the nearest land (and not within
a special area); and

2. the discharge contains no substances
that are harmful to the marine
environment. It should be noted,
however, that this only applies
to cargo residues “that cannot be
recovered using commonly available
methods for unloading” (our
emphasis), such that the amount of
any cargo residue to be disposed of at
sea should be minimised.

In this regard, the Guidelines state
that ports, terminals and ship operators
should consider cargo loading, unloading
and on board handling practices in order
to minimise production of cargo residues.
Every effort should be made, therefore,
to ensure that as much of the cargo as
possible is unloaded in port.
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What substances will be considered
harmful to the marine environment
(“HME”) for the purposes of Annex V?

The term “harmful to the marine
environment” is not defined in Annex V
itself, but guidance as to what constitutes
an HME substance is set out in the
Guidelines.

Paragraph 3.2 of the Guidelines states
that cargo residues will be considered HME
if they are solid bulk substances that meet
the seven parameters that are set out in
paragraphs 3.2.1-3.2.70of the Guidelines.
These parameters are based on the
fourth revised edition of the UN Globally
Harmonised System (“GHS”) 2011.

The difficulty for those in the industry
is that there is no list of solid bulk cargoes
or assessment of individual cargoes that
are HME, in relation to compliance with
Annex V for the discharge of solid bulk
cargo residues. As a result, there is no
easily accessible reference source to which
owners/charterers/shippers/masters/
operators or any other party can refer in
order to assess whether or not a given
cargo residue is HME.

The IMO has recognised that there
are certain “challenges” in classifying solid
bulk cargoes and with the discharge of
the associated residues. It has issued a
circular (MEPC.1/Circ.791) stating that,
for a transitional period (from 1 January
2013 to 31 December 2014), competent
governmental authorities should accept
provisional classifications.

However, such provisional
classification is only permitted where
reliable data as to four of the listed criteria
is not available and where such provisional
classification is based on the other three
criteria (namely acute aquatic toxicity,
chronic aquatic toxicity and the plastic/
polymer/rubber content of that cargo).
There is no exception in relation to aquatic
toxicity (whether acute or chronic) or the
plastic/polymer/rubber content, for which
it appears all cargoes must be tested.

It is also unclear whether, if one
laboratory tests a particular type of
bulk cargo and determines that it is not
harmful to the marine environment, other
parties will be entitled to rely upon that
determination in dealing with other cargoes
of the same commodity.

Much may depend upon the nature
of the cargo in question. If the cargo is
of a standard nature, such that there is
little/no variation in chemical make-up
between cargoes, then we anticipate that,
once it has been tested in accordance with
the criteria specified in paragraph 3.2 of
the Guidelines, that determination as to
whether or not that cargo is HME ought to
hold good for all cargoes of the same type.

The position will be more complex,
however, where the chemical composition
of a type of cargo varies widely from
consignment to consignment, or where
cargoes are blended so as to produce
a new substance, or where a cargo that
would generally be considered as non-
harmful contains a tiny proportion of a
substance that might be considered harmful.
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In those circumstances, we anticipate that
it may be necessary to sample and test
individual cargoes and, where a product
is to be blended, test both the blended
product and any by-product (including the
waste resulting from any tank washings) in
accordance with the specified criteria. In
doing so, it should be borne in mind that a
cargo may react with seawater such that it
becomes harmful on contact with the sea,
although we anticipate that this possibility
is likely to be covered by the tests for
chronic and acute aquatic toxicity.

IMQO’s Marine Environment Protection
Committee addresses Industry
Concerns

Since the amendments to Annex V
regarding cargo residues came into force,
a number of concerns have been raised by
the shipping and trade community, both
in relation to the classification of cargoes
as HME or non-HME and in respect of the
inadequacy of the existing port reception
facilities for disposal of HME garbage
(which is not permitted to be disposed of
at sea).

Certain of these concerns were
initially addressed at the 65th Session of the
Marine Environment Protection Committee
(MEPC)' at which the MEPC:

1. adopted amendments to the 2012
Guidelines for the implementation of
MARPOL Annex V, to add references
to E-waste generated on board such as
electronic cards, gadgets, equipment,
computers, printer cartridges, etc.;

2 approved draft amendments to the
form of Garbage Record Book under
MARPOL Annex V, to update the
Record of Garbage Discharges, for
circulation, with a view to adoption at
the 66th session of the MEPC; and

3. approved an MEPC circular® on
adequate port reception facilities
for cargoes declared as HME under
MARPOL Annex V, which agrees that,
until 31 December 2015, cargo hold
washwater from holds previously
containing solid bulk cargoes classified
as HME, may be discharged outside
special areas under specific conditions.
This is prompted by the recognition
that “as a result of the difficulties
experienced by shippers, consequential
problems are being experienced by
shipowners and operators in obtaining
HME declarations and, when cargoes
have been classified as HME, finding
adequate reception facilities at
receiving terminals”. The circular also
urges Parties to MARPOL Annex V
to ensure the provision of adequate
facilities at ports and terminals for
the reception of solid bulk cargo
residues, including those contained in
washwater and that, in the absence
of such facilities, terminals should
facilitate the discharge of all solid bulk
cargo residues ashore, including hold
sweepings.

The MEPC has recently considered
MARPOL Annex V at its 66™ Session’
and, in particular, the draft amendments
concerning the Garbage Record Book
mentioned above. A number of delegations
suggested:
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- that there were perceived
discrepancies between the
text of the Convention and the
proposed form of the Garbage
Record Book.

- that the Garbage Record Book
should be amended to cater
for recording the disposal of
residues of solid bulk cargo,
in particular when those cargo
residues are classified as harmful
to the marine environment.

The Committee therefore agreed to
postpone consideration of adoption of the
draft amendments to MEPC 67" pending
further comments from interested member
states and international organisations.

Practical guidance

As will be apparent from the above,
the practical implications of the new rules
are still being considered by the IMO
and its member states and there is still
some way to go in ironing out the detail.
A number of practical questions arise
including: who carries out any testing to
determine whether a particular substance is
considered harmful or not; whether the test
result is centrally registered in some way
and accessible to other parties; whether
it is accepted as applicable to other
similar cargoes; and whether it carries any
particular status, if, for example, it supports
the view that a substance is harmless, but
a different view is taken by authorities in
another part of the world. There is currently
no indication as to whether the UN will
seek to publish a comprehensive list of

substances for the purposes of establishing
whether or not a particular cargo is HME
for the purposes of Annex V. It is possible
that an official list will be developed by the
IMO in the period ahead, as the practical
implications of the new Annex V become
more widely appreciated.

Until these practical issues have been
worked out in clearer detail, it is not easy
to give practical legal guidance with as
much clarity or certainty as is desirable,
but, in the meantime, we consider it better
to err on the side of caution regarding the
classification and disposal of any cargo
residue and, if in doubt, to discharge at
appropriate discharge facilities ashore,
rather than at sea.

We appreciate that disposal ashore
costs money and is not always an available
option. In those circumstances, we hope
that the following ‘pointers’ may be of
assistance:

1. ITOPF has published a helpful
advisory note in relation to the
disposal of bulk cargo tank washwater
and cargo declarations under
MARPOL Annex V.’ This provides
advice on how to classify cargoes as
HME (or not) and includes a flow
diagram illustrating an example of
how to gather data required for HME
classification. The note also suggests
that Port State authorities’ should be
able to compare declarations and
clarify any specific requests or queries.

2. GESAMP (the Joint Group of Experts
on the Scientific Aspects of Marine
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Environmental Protection) publishes
a list of certain products/minerals that
are carried by ships, with a profile
for each one that indicates whether
or not it is considered “hazardous”
to the marine environment. These
profiles are not comprehensive for the
purposes of establishing whether the
listed products are HME pursuant to
Annex V: the parameters for which
GESAMP tests are conducted do
not correspond precisely with the
criteria set out in Paragraph 3.2 of the
Guidelines and, in addition, the list of
substances covered by GESAMP is not
comprehensive and certain products
(such as petcoke) are missing from
the list. However, they do cover some
of the UN GHS criteria specified in
paragraph 3.2 of the Guidelines, and
we suggest that the GESAMP list
would be a good starting point when
assessing whether or not a particular
type of cargo is HME.

Any analysis relied upon ought to
have been undertaken by a laboratory
of international standing/repute,
with the experience and equipment
to properly analyse samples of the
cargo in question in accordance with
the specified UN GHS criteria. In this
regard, we are aware that the issue
of accurate testing has previously
arisen in relation to cargoes of
substances such as nickel ore,
where mining companies/shippers
have produced certificates as to a
cargo’s transportable moisture limit
in circumstances where the local
laboratories in question have not had
the correct equipment accurately to
test for such characteristics.

4. The amount of any cargo residue
to be disposed of at sea should be
minimised and every effort made to
ensure that as much as possible of the
cargo is unloaded at port. Otherwise,
we can only recommend that those
concerned use their best efforts to
establish whether any cargo residue
is or would be considered harmful
by reference to the UN GHS criteria
specified in the Guidelines and that, in
case of doubt, advice be sought from
ITOPF or other appropriate sources of
technical expertise.

1.  Held from 13-17 May 2013
2. MEPC.1/Circ.810

3. Held from 31 March — 4 April 2014.
See the Report of the Session at MEPC
66/21.

4. To be beld from 13— 17 October 2014.

5. This was published in April 2013
and can be found at: bttp.//www.
itopf.co.uk/information-services/
publications/papers/documents/IMSBC
DeclarationAdvisoryNote_002.pdf

6. See the list at BC.1/circ 66: htip.//
www.imo.org/blast/blastDataHelper.
aspzdata_id=25143&filename=00.pdf

(Michael Volikas : Partner, London
Olivia Murray : Senior Associate, London
INCE & CO LLP International Law Firm)
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(this paper is written by IMC-Frank Tsao
Maritime Library and R&D Center based on a
seminar by Mr. Shouren Wang, the associate
director of the Chinese Shippers' Association)
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SALVAGE EVIDENCE

N

Raymond T C Wong

Salvage Evidence

(Contents contributed by Mr. Clive
Beesley, Legal and Claims Consultant of C
Solution (Hong Kong) Limited)

When a casualty occurs it is important
to have accurate and detailed records
of events in order to properly deal with
and minimise any claim for salvage. Such
evidence should not cover the cause of the
casualty itself, separately dealt with usually,
but the times/dates/events of assistance
offered, obtained and provided. This is
necessary to analyse various considerations
which apply under international law (and
most salvage contracts) as highlighted in
particular below:-

International Convention on Salvage, 1989
Article 13 - Criteria for fixing the reward

1.  The reward shall be fixed with a view
to encouraging salvage operations,
taking into account the following
criteria without regard to the order in
which they are presented below:

(a) the salved value of the vessel
and other property;

(b) the skill and efforts of the salvors
in preventing or minimizing
damage to the environment;

(¢) the measure of success obtained
by the salvor;

(d) the nature and degree of the
danger;

(e) the skill and efforts of the salvors
in salving the vessel, other
property and life;

() the time used and expenses and
losses incurred by the salvors;

(g) the risk of liability and other
risks run by the salvors or their
equipment;

(h) the promptness of the services
rendered;

() the availability and use of vessels
or other equipment intended for
salvage operations;

(j)) the state of readiness and
efficiency of the salvor's
equipment and the value thereof.

Types of Evidence

Manual Records

The ship’s senior personnel will
obviously continue to use the log books of
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the ship. It is often useful in addition for
the Master or Chief Officer to start a Note
Book (or computer record) and to make a
careful entry of all relevant information - as
below.

Electronic data (some examples)

Voyage Data Recorder (VDR)

Often immediately following a
casualty the VDR of the ship is deactivated
in order to preserve data leading up to
the casualty itself. Where possible the
VDR should be reactivated afresh, with
a replacement memory card if available,
in order to record events post casualty.
Most VDR however overwrite data after
12 hours, so it may be necessary to keep
downloading VDR data at regular intervals
during a salvage operation. This depends
on whether the ship is aground (VDR data
not very useful) or being towed (VDR data
more useful).

Automatic Identification System (AIS)

This data can also be useful and may
be captured on VDR (as above). If the AIS
data of a ship under tow is not available
on board, it can usually be obtained by
independent service providers at a cost.
Such information is not always needed
every time there is a salvage situation. Your
advisors will guide you whether it is a
good obtain to preserve/obtain such data.

Global Positioning System (GPS)

It is usually possible to recall the
positions of a ship via GPS and this data
can usually be downloaded or at least
viewed and recalled manually.

Echo Sounding Device (ESD)

This device may be digital or in some
instances the older paper trace variety.
Obviously useful to determine the depth of
water which a ship is in at any given time,
particularly if being refloated in a difficult
area.

(Different ships have a various range of
electronic devices and the type of electronic
evidence to preserve will vary from case to
case. The above list is not exhaustive but rather
shows several examples of evidence which

might be useful. Seek advice if in doubt.)
Survey Reports

Surveyors sometimes attend on board
during salvage operations and will make
independent Reports (often to Hull &
Machinery Underwriters or the P&I Club).
The Surveyors will usually make up their
own minds what information they need and
are often dependent on the crew for such
information. Surveyors will not normally
interview witnesses or take statements
regarding salvage services but they will ask
for certain information. It is customary to
cooperate with Surveyors in this respect.

Statements

In a significant or serious matter
lawyers are often engaged to attend on
board and take statements and gather
evidence regarding salvage services
performed. Owners will inform the Master
in advance and arrange suitable (full)
cooperation. The lawyer is there to help
the Master and therefore Owners. This job
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is an important one and can affect what

Owners and their insurers may have to

pay at the end of the day. The lawyers are

likely to ask a series of questions dealing
with each of these topics in some detail:-

1. Personal background details of a
witness such as the Master of Chief
Officer;

2. Number and nationality of crew;

3. Particulars of the ship;

4. Details of any cargo on board,;

5. Last port departure condition details
including bunkers on board as well as
ballast arrangements;

6.  Relevant navigation chart details;

7. Date and time of any distress message;

8. Position of ship when assistance
requested:

9. Position of ship when assistance
arrived on site;

10. Weather and tidal information;

11. Details of communications with
Owners;

12, When and how first offered salvage
assistance and by whom;

13.  When and how salvage assistance was
accepted/agreed;

14. Time(s) of arrival of salvage tug(s),
equipment and personnel;

15.  Steps initially taken by the Salvors;
16.  What salvage plan was proposed;

17. If any efforts were taken by Salvors
to protect or minimise environmental
damage;

18. If Salvors were able to perform
services properly and with a useful
result;

19. The details of danger(s) faced by
ship/cargo;

20. Skills displayed by the Salvors and
detailed information of what Salvors
actually did,

21. What period(s) of time Salvors were
engaged;

22. If the salvage services exposed Salvors
to any particular risks;

23. How prompt and efficient Salvors
were.

Statement taking is a professional task
and the ship’s crew can be instrumental
in assisting the statement taker to enhance
the quality of the evidence obtained. It is
always prudent to cooperate accordingly.

Seminars

e  Talk by Prof. Anselmo Reyes on “Some
Thoughts on Making Arbitration
more Affordable” will be held at the
Mariner’s Club (11 Middle Road, Tsim
Sha Tsui, Kowloon) on Tuesday,
10th June 2014 from 6:30 pm. The
event is organized by The Institute of
Chartered Shipbrokers
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e A practical course in Marine Insurance
will be organized by the Marine
Insurance Club in the form of weekly
evening classes extending over 4
months, August/November 2014.
Details will shortly be released.

AAA Rules of Practice

At the annual general meeting of
the UK Association of Average Adjusters,
amendments to the following rules of
practice were made and approved, which
have now become probationary rules.

B1 Basis of Adjustment

In all cases the adjuster shall:

a)  Give particulars in a prominent
position in the adjustment of
the clause or clauses contained
in the charter party and/or
bill of lading that relate to the
adjustment of general average or,
if no such clause or clauses exist,
the law and practice obtaining at
the place where the adventure
ends.

b)  Set out the facts that give rise to
the general average.

¢)  Where the York-Antwerp Rules
or similar apply, identify the
lettered and/or numbered Rules
that are relied upon in making
the principal allowances in the
adjustment.

D

2)

That in adjusting particular
average on ship or general
average which includes repairs,
it is the duty of the adjuster
to satisfy himself that such
reasonable and usual precautions
have been taken to keep down
the cost of repairs as a prudent
ship-owner would have taken if
uninsured.

Where a claim for particular
average arises and the Assured
has elected to repair the vessel,
the Assured is entitled to:

a) Recover the reasonable
cost of repairs in terms
of section 69(1) of the
Marine Insurance Act 1900,
irrespective of whether
repairs are carried out
before or after the expiry of
the policy.

b) Defer repairs, subject to
Class approval, to the first
reasonable opportunity
which is likely to be the
next routine overhaul or
dry-docking period. Any
increase in the overall cost
of repairs arising from
deferment beyond the first
reasonable opportunity will
be for the account of the
Assured.

(Editor: Raymond T C Wong

A4 Duty of adjusters in respect of cost of
repairs
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