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1. This report is purported to overview Japanese Maritime Law, focusing on its 

  similarity and difference between International Conventions and English Law.

2. COGSA

(1) First of all, Japan has signed Hague Rules in 1924 and Hague-Visby Rules in 1968, and also made our domestic laws to incorporate each Rule into Japanese Law, namely “Japan Carriage of Goods by Sea Act ”.  The current Japan COGSA was enacted and came into force in 1993, which is equivalent to Hague-Visby Rules.  Therefore, under Japanese COGSA, (a) the carriers may claim the Package Limitation on the ground of the number of packages or quantity of the damaged cargo, or (b) may ask for error in navigation or fire exemption, however, (c) the carriers cannot be permitted to content the description contrary to those on their B/Ls when that B/Ls is transferred to a third party acting in good faith.

(2) However, the difference is that the Japan COGSA has the provision that the carriers shall be responsible for their negligence at the time of “receiving, loading, stowing, carrying, keeping, discharging and delivering” of the goods (Art. III. 1).  As you may know, the Rules shall apply from the time of “loading” to “discharge” of goods by the carrier as provided for in Art. III. 1.  We do not yet have Japanese precedents in which this difference is particularly disputed, however, I think some problems may be caused in the future by this difference.

3. Collision

(1) Secondly, Japan is also one of the signatory countries of the COLREG.S 1972 (International Regulations for Preventing Collisions at Sea).  Therefore, the same rule shall apply to the vessels navigating in the Japanese water.  For example, (a) in the narrow channel, a vessel shall keep as near to the outer limit or fairway which lies on her starboard side, or (b) in the crossing situation, the vessel which has the other vessel on her starboard side shall keep out of the way.

(2) However, the difference is that the claim by the Owner of the collided vessel shall be time-barred by “one year” time limit under Japanese Law, though the COLREGS or English Law provides for “two years” time bar.  Therefore, if the collision occurred within Japanese territory, both of the vessels collided each other have Japanese nationality, one year time bar shall apply.  However, if the Owner of one of the vessels is located in the country which is signatory country to COLREGS, the Japanese court will apply two year time bar.

4. Limitation of Liability Procedure

(1) With respect to the “tonnage limitation” of shipowners based on the size of the ship which caused some accidents.  Japan has also signed the “London Convention”, which is International Convention relating to the Limitation of Liability of Owners and Others of Sea-going Ships and we have its equivalent domestic law.  Therefore if the vesel caused an accident by which huge amount of damage is expected the Owners may limit their liability by establishing the Limitation Fund in the court, unless they are proved to have acted “ with the intent to cause the loss, or recklessly and with knowledge that such loss would probably result.”

(2) However, the Japanese procedure of the Limitation of Liability of Shipowners was similar to the Japanese Bankrupt Procedure in that one Administrator is appointed to check the claims submitted and distribute the fund among the claimants.  In many cases, objections are seldom made against the decision by the Administrator.

5. Arrest of Vessels

(1) Under Japanese Law, claimants can resort to Maritime Lien if their claims falls within some categories and they can arrest the vessels, even if those vessels do not have Japanese nationality or the claimants are foreign companies.

(2) However, the Japanese procedure to arrest the vessels is included in the Japanese Civil Procedure Act which has been influenced from German Law and is different from English Law in some aspects.  We also have the procedure for Provisional Attachment, which aim is to preserve the defendants’ assets, in which vessels can be  included, until the claimants finally obtain the judgment.  By that procedure, the claimants can arrest all of the vessels belgonging to the defendants, though the claimants have to bear some amount of security to be put o the court.

6. Recent Case

A Japanese court held in 2004 that the defendant, the Freight Forwarder or NVOCC, should be regarded as the “shipper” in the relationship between the claimant, the Owner of the ocean-going vessel, who undertook the carriage asked from the defendant, and that the defendant has to pay to the claimant for the freight which was not paid by the receiver.  The legal position of the Freight Forwarder has not been discussed clearly among Japanese lawyers or professors, therefore, I think this judgment has important meaning in Japanese Maritime Law (“Freight Forwarders 0 Can It be a Shipper” – WaveLength No. 51 (Japan Shipping Exchange, March 2006).
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