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Introduction

The main response of the international shipping community to the tragic events of 911 was the development of the ISPS Code [International Ship and Port Facility Security Code], which came into force on 1 July 2004.

The ISPS Code is composed of two parts. Part A contains the mandatory obligations of relevant parties – ie, shipowning companies, contracting states and port facility administrations. Part B contains guidance notes explaining how Part A should be implemented and operated.

The ISPS Code is expected to change the way how global shipping trade would conduct because leading players in international trade, such as the US and EU members, consent to the mandatory obligations as set out in the Code. The United States incorporated the ISPS Code into the national law, and made both parts of the Code mandatory. The European Parliament passed the (EC Regulation No. 725/2004) which called for the adoption of the whole of Part A and the mandatory adoption of certain provisions in Part B by July 2004. As one of the major international marine insurance centers, Britain implemented the ISPS Code into English law by the Ship and Port Facility (Security) Regulations 2004 (SI 2004/1495).

In this article, I would investigate whether breach of the ISPS Code on the part of the shipowner (assured) would render the insured ship unseaworthy under Hong Kong marine insurance law.

I. Seaworthiness obligation under the Hong Kong MIO

Sir Mackenzie Chalmers drafted the Marine Insurance Act 1906 (“MIA 1906”), and almost all Commonwealth jurisdictions subsequently adopted it. In Hong Kong, the Marine Insurance Ordinance (hereafter “MIO”) (Cap 329) follows the line of legal thought which governs the MIA 1906. The marine insurance definition of the term “seaworthiness” can be found in section 39(4) of the MIO, which provides that: A ship is deemed to be seaworthy when she is reasonably fit in all respects to encounter the ordinary perils of the seas of the adventure insured.” Section 39(4) represents the codification of the Justice Parke B’s idea on seaworthiness expressed in the celebrated case of Dixon v.Sadler
 that: “it is clearly established that there is an implied warranty that the vessel shall be seaworthy, by which it meant that she shall be in a fit state as to repairs, equipment, crew and in all respects to encounter the ordinary perils of the voyage insured, at the time of sailing upon it.”

As time goes on, English cases have well established that seaworthiness extends to include the existence of certificates and documents necessary for the safety and protection of the vessel
 in addition to traditional aspects of manning, structure, equipment and stowage.

II. Ships without a valid ISSC

The ISPS Code attaches to SOLAS 1974, an international Convention which intends to achieve a reasonable degree of security and safety in ship operations. Therefore, the provisions of the ISPS Code will play a role in determining the minimum standards a vessel needs to comply when it is flying the flag of a contracting state.

The existence of the International Ship Security Certificate (hereafter “ISSC”) may be the first step in demonstrating compliance with the ISPS Code. It is because the ISSC could only be issued after the flag state authorities have verified the safety plan of the ship is ISPS compliant. Accordingly, a vessel navigating without a valid ISSC would breach the implied warranty of seaworthiness. The missing ISSC indicates the vessel does not hold certificates necessary for her safety and protection.

Marine insurance practice has indicated that underwriters would insist on relevant certificates required by an international regime, such as the ISPS Code, to be in place for the continuation of the cover. For example, the International Hull Clauses 2003, cl 13, provides that: “At the inception of and throughout the period of this insurance… the Owners or the party assuming responsibility for operation of the vessel from the Owners shall hold a valid Document of Compliance in respect of the vessel as required by chapter IX of the International Convention for the Safety of Life as Sea (SOLAS) 1974… the vessel shall have in force a valid Safety Management Certificate as required by chapter IX of the SOLAS 1974 …  Unless the underwriters agree to the contrary in writing, in the event of any breach of any of the provision of this Clause, this insurance shall terminate automatically at the time of such breach…”

It would be likely that underwriters in providing the war and strikes risks protection may decide to follow the footsteps in incorporating clauses of similar nature into their contracts.

III. Ships with a valid ISSC

A vessel might still be unseaworthy despite it holds a valid ISSC. English cases have long been established that breach of ship safety regulations could amount to unseaworthiness as indicated by the following three cases:

In Daniel v. Harris,
 the court held that a vessel was unseaworthy as she carried on deck goods ought not to be carried there for the sake of safety to the ship. In The Imvros,
 the vessel was held to be unseaworthy where a cargo of timber was loaded on deck in contravention of the IMO Code of Practice for Ships Carrying Timber Deck Cargoes. In Kapitan Sakharov,
 a vessel was rendered unseaworthy because it loaded dangerous cargo under deck in contravention of the International Maritime Dangerous Goods Code and SOLAS 1974.

Therefore, evidence of any contravention of the ISPS Code could possibly render the vessel unseaworthy, as the Code sets out rules and regulations for the safety and security of vessels. In similar line of reasoning, lack of training on security matters might amount to incompetence of the crew – a factor might cause unseaworthiness of a vessel as indicated in The Star Sea.

Conclusion 

By virtue of section 39(5) of the MIO, if where, with the privity of the assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss attributable to unseaworthiness. 

Therefore, it would be an interesting question as to whether unseworthiness, arising out of non-compliance with the ISPS Code, might be used by the assist war and strike risks underwriters as a defence based on section 39(5) of the MIO. It may be too early to make predictions as to how the ISPS Code might affect the existing legal rules in governing marine insurance, as more relevant cases would clarify the application of the principles in the years to come.
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