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Conducting E-commerce by Shipping and Logistics Industry under CEPA
Jimmy Ng
Demand of e-commerce in shipping and logistics services

The 2001 Survey by Chinese Manufacturers’ Association of Hong Kong found that nearly 90% of member entities are using e-mails and have Internet access
.  Shipping and logistics companies which provide transport services for shippers and manufacturers are prepared to communicate via the Internet. With the introduction of the Mainland and Hong Kong Closer Economic Partnership Agreement (CEPA), shipping and logistics companies of web-based e-commerce capability in Hong Kong have a promising role in coordinating the Mainland market with that of the global business community.  

The rapid development of modern logistics in the last several years is a result of the capability of e-commerce. Numerous researches show that because of the lower costs and higher efficiency, e-commerce still represents the direction for development of trade in the future 
.  The objective of this paper is to discuss the issues of e-commerce in particular online dispute resolution faced by shipping and logistics industries under CEPA in Hong Kong.

Mainland and Hong Kong Closer Economic Partnership Arrangement (CEPA)

Economic ties between Hong Kong and China in particular Guangzhou is set to further strengthen under CEPA. CEPA I was implemented on 1 January 2004 and CEPA II became effective on 1 January 2005
. CEPA III took effect on 1 Jan 2006 especially in the logistics, exhibition and financial sectors
. In service industry a firm, which enjoys the CEPA benefits, must be a Hong Kong Service Supplier (HKSS) and is organised under Hong Kong laws; it applies for a Certificate of HKSS and to the relevant Mainland authorities for permission to supply the service; and have engaged in substantive business operations in Hong Kong for three to five years. 

As to Hong Kong Origin of products, statistics shows 20,761 cases as at 28 February 2007
. The approved cases in service industry are much fewer. Statistics shows just 1,042 cases on Certificate of HKSS. Top on the list is transport and logistics services which have 471 approved cases, followed by distribution services 253
. There are different factors which influence transport and logistics operators to determine joining the CEPA. One of the major facts is the feasibility of expanding their business into the huge Mainland market.
Better corporate governance with effective use of e-commerce

Under the impact of globalisation, multinational enterprises (MNEs) have established branch offices in different countries. They usually employ e-commerce technology as a pivotal role in fulfilling the demand of communication within branch offices in extensive geographic coverage
. 

CEPA devotes a specific section to promote e-commerce
. It recognises that the promotion of e-commerce will create more trade and investment opportunities. They agree to set up a cooperation mechanism under the Joint Steering Committee
 to cooperating and promoting e-commerce. It includes formulating rules, standards and regulations of e-commerce; making full use of the relevant government departments in promotion and coordination; facilitating the launching of e-commerce among the enterprises and intensifying the development of e-government. Unfortunately the cooperation mechanism in e-commerce under the Joint Steering Committee has not been disclosed so far and it is not clear what principle or policy is adopted in assisting the corporate governance of companies who joins the CEPA.

Encouraging online dispute resolution (ODR)

International commercial arbitration has become important issue among countries which are intensively involved in international trade. Between 1952 and 1993, almost every country in the Pacific Rim region established its own arbitration center
. When international commerce goes online, international disputes are found and followed by dispute resolutions. Scholars generally agree that virtual arbitration can and should be used for the resolution of international commercial disputes
. As CEPA suggested setting up a communication channel for cooperating and promoting e-commerce, it is worthwhile considering the use of ODR in e-commerce. 

There are critical factors suggested by Wahab encourage opting for ODR mechanisms
. Firstly, security and confidence are frequently top priorities in choosing ODR. Apart from communication security enhancers, Secure Sockets Layer technology which serves as risk minimising tool is commonly available in the market. Security tools advances at progressively fast pace as the commercial community is more serious in e-commerce security. Secondly, when online customers are aware of the presence of a fair and efficient ODR mechanism employed by a company, they will come back for business. People don’t pursue disputes over a small amount of money or cheap goods unless the dispute resolution mechanism is relatively low cost and the procedure is user-friendly. 
Thirdly, building efficient ODR systems has become a global economic and political priority amongst governments, consumer protection organisations, transnational organisations, dispute resolution providers, and industries. Fourthly, ODR or sometimes document-only arbitration provides a cooling distance between the disputants which sometimes avoids escalation of accusations. ODR supplements current alternative dispute resolution. 

Global regulatory strategies

A survey of the ODR initiatives reveals that they involve legislative instruments, guidelines and recommendations, codes of conduct, reports, position papers and action plans, projects, and conferences and workshops
. On the national level, governmental initiatives have focused on legal framework for e-commerce and information communication technology. More and more governments including China and Hong Kong have enacted laws regarding electronic transaction and electronic signatures.

On the transnational regional level, the European Union (EU) has been active by publishing e-commerce and distant contracts directive. The EU has issued two green papers on consumer protection in B2C transactions and ADR in civil and commercial law
. In its report on 'Privacy Online: Policy and Practical Guidance', the OECD prepared an action plan to build trust in B2C e-commerce and to ascertain the principles of ODR
. The ICC continues to provide insightful contributions to the promotion of ADR and ODR. The ICC works closely with the UN and issued a report on the UNCITRAL Convention on Electronic Contracting. The ICC has prepared a 'Global Action Plan for Electronic Business', which has laid down some policy principles for global e-business including adoption of adequate dispute resolution mechanisms
. 

Future development

Wahab in his study summarized that the two major legal constraints that face ODR are related to regulation and enforcement. The regulatory strategy promotes self-regulation in private sector over governmental intervention. If not coordinated and given some binding legal effect, self-regulatory initiatives could be a setback and may result in the fragmentation of the whole system. Public and private sector should start discussing about viable alternatives in self-regulation such as Online Standards Commission or Global Trustmark Organisation. In enforcement the problem with ODR is the absence of enforcement mechanisms. An ODR enforcement mechanism could have two routes i.e. governmental enforcing tools or direct control in which ODR provider has authority to execute and enforce the outcome of the dispute.

ODR would definitely not put an end to ADR or other traditional means of dispute settlement which might still be very effective for certain types of disputes that require offline settlement. International organizations like the ICC and ADR providers will probably lead to offering online services. The current development in the progression of e-commerce and the advancement of information and communication technology provides a promising future of ODR.
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