"BENEFICIAL OWNERSHIP" REVISITED

The recently reported Hong Kong Court of Appeal case ITS Inc. v. The Convenience Container [2007] 4 HKC 484 has clarified a number of issues concerning maritime claims for which statute has provided rights in rem.  In its judgment the Court of Appeal in Hong Kong considered the effect of liquidation on the Court's admiralty jurisdiction, as well as the consequences of a judicial sale. 

Background

A fleet of four sister ships were arrested and sold through the Hong Kong admiralty court.  The proceeds of the ship sales were paid into court in Hong Kong, and numerous creditors advanced competing claims against the funds.

Shortly before the arrests in Hong Kong, the registered shipowning company Powick Marine (S) Pte Limited ("Powick") was made the subject of a voluntary winding up in Singapore.  Thereafter the Powick liquidator opposed a number of in rem claims in Hong Kong in the hope of recovering sale proceeds for distribution to the creditors in the Singapore liquidation.  In that regard, service of the in rem writs was acknowledged by Powick as (registered) owners of the ships.  To be borne in mind is the fact that no ancillary winding up proceedings were brought in Hong Kong.

Effect of Liquidation on Admiralty Jurisdiction

The Hong Kong statute governing admiralty jurisdiction is derived from section 21 of England's Supreme Court Act 1981.  For a ship to be arrested in respect of a statutory lien, the person liable in personam must be the "beneficial owner" (or demise charterer) at the time of issue of the in rem writ (section 12B(4)(i) High Court Ordinance).

The in rem writs in the present case had been issued in Hong Kong after the commencement of Powick's voluntary liquidation in Singapore.  Relying on the House of Lords decision in Ayerst v. C&K (Construction) Ltd [1976] AC167, the liquidator challenged admiralty jurisdiction on the ground that the winding up had the effect of divesting Powick of the beneficial ownership of its assets, with the result that at the date the action was brought Powick was no longer the "beneficial owner" of the ship.  

Whilst the House of Lords judgment in Ayerst had been followed in a long line of cases not only in England but also in Hong Kong and New Zealand, it had not been accepted as being correct by the High Court of Australia in Linter Textiles v. Commissioner of Taxation (2005) 20 CLR 592.

On behalf of the company in liquidation it was also contended that the concept of "beneficial owner" in the statute should not be equated with "equitable owner".  Instead "beneficial ownership" connoted some attribute that is distinctive of the "bundle of rights" constituting full ownership, in particular the right to dispose of and to enjoy the proceeds of sale if the ship were to be sold.  Although Powick was the registered owner of the vessels it could not be the "beneficial owner" because it was in liquidation and could not use the proceeds from the sale of any of its assets as it wished.

The Court of Appeal observed that, contrary to the liquidator's submissions, the question was purely one about title, namely, whether Powick was able to sell or dispose of the ship and, in so doing, convey good title to a purchaser.
The court noted that the expression "beneficial ownership" can mean different things in different contexts.  In the specific context of tax jurisprudence the expression "beneficial ownership" had become a term of art.  As a result, revenue law judgments were only of marginal relevance to the statute governing admiralty jurisdiction, which was to be construed in light of its purpose and history.  On this basis it was not necessary for the Court of Appeal to decide whether Ayerst or Linter correctly described the effect of liquidation on the ownership of a company's assets, although  Mr. Justice Stone observed that "Were it necessary to come down on one side or the other in the Ayerst/Linter debate as to the meaning of 'beneficial ownership' ... I should have preferred the approach propounded by the majority in Linter, which decided that the change in control of the affairs of the company by reason of the introduction of a liquidator had, for the purpose of the legislation under consideration, no impact upon the 'beneficial ownership' of that company's assets."

In rejecting the liquidator's challenge to admiralty  jurisdiction, the Court of Appeal applied the analysis of Robert Goff J in his celebrated judgment in "I Congreso del Partido" [1978]1 Q8 500, in which he had had defined 'beneficial ownership' in the relevant statutes as referring "only to cases of equitable ownership, whether or not accompanied by legal ownership ...  The word 'beneficial' may have been added very possibly to take account of the special English institution of the trust."

Court sale

The 'court sale' point advanced by the liquidator was of far-reaching practical significance.

A number of the writs had been issued after the court sale.  On behalf of the company in liquidation it was argued that, because of the court sale, Powick was no longer the "beneficial owner" of the vessels at the time the writs were issued, and that accordingly admiralty jurisdiction could not be invoked under the statute.

This challenge raised the question whether, notwithstanding the established practice of serving writs on the proceeds of sale, the procedure should in fact be restricted to maritime lienors, and statutory claimants whose writs had been issued before the court sale.  As is well‑established, a private sale of a ship defeats a statutory lien which has not been preserved by the issue of a protective writ.  Why, Powick argued, should the effect of a court sale be any different as regards those claimants who had not attained secured in rem status by virtue of issuing protective in rem  proceedings?  Prior to the present case there was no authority directly on this point.

In dismissing the appeal on this point, the Court referred to the time-honoured tradition in the admiralty jurisdiction whereby the proceeds from the judicial sale of a res (such as a ship) are treated as equivalent to the res itself.  The  judicial sale does not deprive parties of their rights, but it is done in order to preserve a wasting asset.  In the case of a judicial sale the vessel notionally continues to exist in the form of the fund representing the sale proceeds in court, a fund in which Owners possess a residuary interest in the event of there being surplus monies after satisfaction of all proven claims.  

The liquidator has not lodged any further appeal, with the result that the Court of Appeal's analysis of the interaction between the exercise of admiralty jurisdiction and liquidation will remain the final word.
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