Hong Kong – The Hong Kong Court reconsiders discharge and delivery under the Hague-Visby Rules and the presentation rule in connection with Straight Bills 

by Max Cross

Ince & Co International Law Firm

___________________________________________________________________________________

Carewins Development (China) Ltd –v- Bright Fortune Shipping Ltd [2006] 4 HKC 1
Discharge and Delivery 
In this case the Court had to decide whether it could properly be said that at the moment of alleged mis-delivery “discharge” was completed and therefore, at that point in time, the period of carriage of goods by sea to which the Hague-Visby Rules applied had ended.  

The Defendants were the carriers under contracts of carriage evidenced by straight bills of lading incorporating the Hague-Visby Rules.  Upon arrival in Los Angeles several containers comprising footwear were discharged and delivered by a local agent by road to the consignees’ warehouse situated about one hour away from the port.  

The containers were delivered without presentation of the original bills of lading.  In defence to a claim for mis-delivery, carriers sought to rely on exemption and limitation provisions located on the reverse of the bill of lading.  The unpaid Sellers of the goods argued that these exemption and limitation clauses were rendered null and void by Article III Rule 8 of the Hague-Visby Rules.  Carriers argued to the contrary that the Hague-Visby Rules had no application since the goods had already been discharged.

Stone J held that mis-delivery occurred when the goods were delivered to the local agent in the absence of the production of the bills of lading.  He found on the particular facts that this took place in a warehouse after the goods had passed through US customs, but when they were still within the confines of the port.  Carewins submitted that at the time of the mis-delivery the goods were still within the “care and custody” of the carrier.  They sought to rely on persuasive authority from the New South Wales Court of Appeal in The Zhi Jing Kou and obiter the comments of the Hong Kong Court of Appeal in Wily Products Co Ltd –v- Hacny Shipping Ltd that “custody and care” in so far as the Hague-Visby Rules are concerned can cover events after discharge from the vessel up until actual delivery.

Unlike the position under the US Harter Act which expressly extends the obligation of a carrier beyond discharge, Stone J. held that the ambit of the obligations imposed by the Hague-Visby Rules ceased upon discharge.  Stone J. stated that he was not bound by the obiter comments of the Court of Appeal in Wily Products.  In his judgment, on the facts before the Court, this occurred prior to the mis-delivery.  There was no justification for extending the concept of delivery beyond final unloading to embrace every act up to and including delivery of the goods.  This would be tantamount to regarding the carrier as both carrier and warehouseman and could extend the applicability of the Hague-Visby Rules to the entire contract of carriage, including periods of storage ashore.  Accordingly, the Defendant carriers were able to rely upon the printed exclusion and limitation clauses in their house bill of lading.  

This case highlights the potential commercial impact if delivery and discharge do not occur simultaneously.  Article VII of the Hague-Visby rules preserves the right for the parties to contract on any terms for the period prior to loading and subsequent to discharge.  Carriers involved in through-transport operations should consider including provisions in their Bills designed to minimise claims exposure during these periods. As with all exclusion or limitation clauses, care is needed when drafting to ensure that it excludes the specific type of loss or damage, for example mis-delivery. These exclusions and limitations can go beyond the protection afforded to a carrier under the Hague-Visby regime, subject always to local laws and regulations.  This therefore represents an opportunity to manage risk. Still it is worth remembering that the minimum protection afforded to a carrier under the Hague-Visby regime should also be written in to these periods so as not to risk offending Club cover and, as with any standard contract, the wording should be sent to your Club for prior approval.

Straight Bills – the presentation rule

Stone J also re-considered the position under Hong Kong law as to whether the presentation of an original straight bill of lading was a requirement for delivery of cargo, even where there was no express contractual provision to that effect.  

Prior to this case the Hong Kong Court of First Instance had found in The Brij [2001] that the essence of a straight bill is that it is not negotiable and the contractual mandate is to deliver to the named consignee without production of the original bill of lading.  Stone J. felt that there was now substantial persuasive authority against this proposition.  He relied upon the decision by the Singapore Court of Appeal in Voss –v- APL Co Pte Ltd and the recent House of Lords decision in the Rafaela S.  In his view these cases represented the applicable legal principle in this area and he rejected firmly the proposition that the presentation rule did not apply to straight bills of lading.  

Unfortunately, in so far as Hong Kong is concerned, there are now conflicting first instance authorities on the necessity for presentation of original straight bills. The issue is ripe for appellate consideration, a fact conceded by Stone J in his judgment. At the time of going to press we understand an appeal has been filed by Carewins. Until the position is resolved by the Appeal Courts in Hong Kong it is our recommendation that the carrier should protect itself by inserting an express term into the bill of lading along the following lines: “The Carrier shall not be obliged to deliver the goods carried under the Bill of Lading only upon production of the original Bill of Lading”.  Failure to do so leaves open the possibility that if the goods are delivered otherwise than in exchange for the original bill, the carrier will effectively become the guarantor of the buyers’ promise to pay for the cargo, a loss not covered under the carriers’ P&I cover.

140 15946

2
140 15946


