Maritime Arbitration in Hong Kong
Introduction
On 13 July 2006, the Hong Kong Shipping Register crossed the 31 million GT mark.  And a review compiled by UNCTAD last year placed Hong Kong as the seventh largest maritime centre in the world and the fourth largest for the owning, operation and management of ships.  Hong Kong now has over 80 international shipping lines with 450 sailings reaching more than 500 destinations worldwide.  There are about 900 shipping related companies operating in Hong Kong, with some of the world's largest and oldest ship management companies.

Geographically convenient, superbly well served and located on the Far East trade routes, Hong Kong lies at the centre of Asia Pacific, the fastest growing region in the world.  It is a world centre of expertise in shipping with an enormous pool of professionals available to support dispute resolution.  With its skill at blending the best of east and west, it is uniquely placed to be the focus in Asia for commercial dispute resolution services.  Little wonder than that Hong Kong has attracted more P&I clubs to set up regional offices on its shores than any other city in the world, London included.

Law

There are still widespread misunderstandings of the status of the Hong Kong Special Administrative Region since the change of sovereignty to the PRC.  Hong Kong retains its common law system and the rule of law and this is guaranteed well into the middle of this century. The Hong Kong Arbitration Ordinance (Cap 341) provides the legislative support for arbitration in Hong Kong. Whilst currently there is a separate regime for international (based on UNCITRAL Model Law) and domestic arbitrations, reforms have been proposed for unifying the two regimes into one and this could happen as early as 2007. 

Expertise in arbitration

It is a little known fact, but Hong Kong provides the Chartered Institute of Arbitrators, headquartered in London, with its largest branch membership. Furthermore, the Institute’s current President and Patron are both from Hong Kong.  There is a vibrant and active arbitration community drawn from Hong Kong’s enormous pool of experienced professionals.  Hong Kong also has its own association of arbitrators, the Hong Kong Institute of Arbitrators. 
HKIAC
The Hong Kong International Arbitration Centre ("HKIAC") was established in 1985 by a group of leading businessmen and professionals.  Initially generously funded by the business community and the Hong Kong Government, it is independent of both and now financially self sufficient.  Unlike under English law, parties do not have to apply to the court to appoint arbitrators on behalf of defaulting parties; they are able to take the much cheaper course (currently HK$4,000 or about US$512) of applying to the HKIAC to appoint an arbitrator.  Services provided by the HKIAC include:

· Appointment of arbitrators or umpire

· Determining number of arbitrators

· Operating panels of international and local arbitrators

· Free information service and assistance on dispute resolution in Hong Kong

· Arbitration rules

· Arbitration support including holding security for fees and expenses on behalf of arbitrators

· Arbitration rooms in a prime and convenient location in the business district overlooking Hong Kong Harbour

· Facilities including transcription, translation, video conferencing, catering, telecommunications, etc.

HKIAC receives more international arbitration cases than any other arbitration centre in the Asia Pacific region, apart possibly from CIETAC (a comparison is difficult as CIETAC figures include domestic arbitrations).  In 2005, HKIAC saw the biggest increase in shipping arbitrations over any other types of arbitrations, a near doubling in numbers from the previous year.

HKMAG
In response to demand from the shipping industry, in February 2000, the Hong Kong Maritime Arbitration Group (HKMAG) was formed as a division of the HKIAC. The primary objective of the group was to promote the development and use of maritime arbitration in Hong Kong.  The HKMAG maintains a list of arbitrators (and mediators) with shipping experience willing to hear maritime disputes.

Together, the HKIAC and the HKMAG provide extensive and professional services to parties who wish to resolve their maritime disputes by arbitration.  

Hong Kong maritime arbitration procedure

The parties are free to choose, either before or after the dispute has arisen, the rules of an arbitral institution, such as the rules of the London Maritime Arbitrators Association (LMAA) or UNCITRAL Rules or HKIAC Rules. If the parties so agree, the dispute resolution process may follow these rules, yet be heard at and/or administered by the HKIAC.  It is not uncommon for shipping arbitrations to be “ad hoc” and follow no particular rules leaving the parties or the tribunal to agree on the procedures to be followed. Maritime arbitrations can be by documents alone or by oral hearing.

Hong Kong’s international arbitration under UNCITRAL Model Law

The UNCITRAL Model Law should not be confused with the UNCITRAL Arbitration Rules; the former being a piece of model legislation developed by the United Nations and commended for international use whilst the latter is a set of arbitration rules promulgated by UNCITRAL for international arbitrations.

Number of arbitrators
Under the UNCITRAL Model Law, the parties are free to determine the number of arbitrators.  If the parties have not agreed to have a sole arbitrator, three shall be appointed. This is of course in contrast to the English law position where the parties could end up with a sole arbitrator if the other party fails to appoint an arbitrator notwithstanding that the arbitration clause calls for two or three arbitrators.

Choice of arbitrators

Under UNCITRAL Model Law, the parties are free to appoint an arbitrator of their choice.  The law does not impose restrictions on who may be appointed as arbitrator and there is nothing to stop the parties putting a requirement that the tribunal must have some special features, for example, “commercial shipping men”.

Procedure for appointment

The parties are also free to agree on the procedure for appointing the arbitrator.  Failing such agreement, in an arbitration with 3 arbitrators, each party appoints one and the two arbitrators thus appointed appoints the third. If a party fails to appoint their arbitrator within 30 days of a request to do so from the other party, the appointment should be made upon request to the HKIAC.

Commencement 

The arbitration is commenced when a request for that dispute to be referred to arbitration is received by the respondent.  It should be noted that written communications is deemed received if it is delivered personally respondent’s at the place of business or last known address.  

Although it is convenient and common for a requirement of notice, Hong Kong law does not in fact require service of a notice or provide how an arbitration should be commenced.  If ad hoc arbitration is adopted, the parties are free to choose how arbitration proceedings are to be commenced, although it is recommended as good practice that proceedings be commenced by giving the other party written notice of the proceedings.  

Submissions or pleadings

The UNCITRAL Model Law does not provide for strict time periods for exchange of submissions or pleadings.  The tribunal is given a wide discretion to set the time periods.  What is provided is that that the statement of claim be communicated to the respondent stating the claimant’s case and the relief sought.  The respondent is then required to communicate his statement of defence and any counterclaim.  The parties also have the right to amend or supplement their claim or defence.  And if the Claimant fails to communicate the claim without sufficient cause, the Tribunal may terminate the proceedings.  Where the Respondent fails to communicate the defence, the tribunal may proceed to make an award despite the respondent’s failure to participate.   

Jurisdiction

The Tribunal may rule on its own jurisdiction, for example, to decide whether an arbitration agreement exists or is valid.  A plea that the tribunal does not have jurisdiction should be raised not later than the submission of the statement of defence.  

Interim measures of protection 
The tribunal may make orders for interim measures and also require any party to provide security in connection with such measure.

Security for costs
In Hong Kong, the tribunal has the power to order security for costs and the parties cannot agree to exclude that power as they can in England.

Oral Hearing

The Tribunal decides whether to hold an oral hearing.  The parties may decide on the procedures for presenting their case, such as procedures on examining witnesses, exchanging pleadings and documents etc.  They may also choose to have a limited oral hearing, so as to reduce costs.  

 Award
There are no specified time limits for making the award. The award needs to be in writing, stating the reasons upon which the award is based unless the parties have agreed that reasons are unnecessary.  Such awards are final and binding on the parties.  

Appeals

The UNCITRAL Model Law does not provide for appeal to the Courts on a point of law.  Therefore, the Courts have very limited power to set aside awards on what may be characterized as "procedural" grounds.  Examples include incapacity of the party to enter an arbitration agreement, party not given proper notice of the appointment of the arbitrator or arbitrators have exceeded their jurisdiction.  This contrasts with domestic arbitrations and English arbitrations where there is a limited right of appeal on a question of law.

Enforcement

China, being a signatory to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards applied it to Hong Kong on return of sovereignty. Consequently, Hong Kong awards are enforceable in the courts of New York Convention signatory countries in the same way as a judgment.  

However, for a period of two years after Hong Kong reverted to the PRC, Hong Kong could not rely on the New York Convention to enforce its awards on the Mainland because it became one country.  Pursuant to the “Arrangement Between the Mainland and the Hong Kong Special Administrative Region on the Mutual Enforcement of Arbitration Awards  “ Chinese Mainland awards and Hong Kong awards have become mutually enforceable since 1999. 

HKIAC “Small Claims” Procedure

A significant improvement to the arbitration process in Hong Kong was the introduction of the “Small Claims” procedure in February 2000.  The procedure is similar to that of the LMAA’s and is particularly advantageous to the shipping and trading industry where parties commonly wish to resolve low value shipping disputes of no more than US$50,000 in a more timely and cost efficient manner.  It is also suitable where there are no complex issues and where there is unlikely to be a need to examine witnesses. The Small Claims procedure is simple and straightforward.  The parties appoint a sole arbitrator and in default, the HKIAC may make the appointment.  The timeline for exchanging pleadings is also limited.  First, the claimant sends a statement of claim and the relevant documents, such as witness statements, expert’s report, and submission to the respondent within 14 days.  Next, the respondent is required to submit the defence and counterclaim within 28 days.  Within 21 days, the claimant must deliver its reply and defence to counterclaim and within 14 days, the respondent delivers the reply and defence to counterclaim.  Where there is an oral hearing, the arbitrator will make an award within one month of the hearing or, where a documents-only procedure is adopted, one month after receiving all the documents and submissions.  

The Small Claims procedure radically limits the fees payable to the arbitrator (HK$15,000 or about US$1,923, an additional HK$7,500 or about US$ U$$962 if there is a counterclaim) and the costs recoverable by a successful party (HK$30,000 or about US$3,846).  
HKIAC “Documents Only” Procedure
Alternatively, parties may choose the ‘documents only’ procedure which was introduced by the HKIAC in February 2000 and is similar to that of the LMAA’s.  This is suitable for simple claims where it is unnecessary to examine witnesses.  This procedure is particularly suitable for shipping disputes, where there is commonly a single issue at stake and smaller amounts involved.  

Strict time limits are imposed to ensure that the disputes are resolved in a timely manner.  The Claimant must, within 28 days of agreeing to adopt this procedure or of the order of the tribunal, deliver the written claim submissions together with supporting documents.  Within 28 days, the respondent must send their submissions with supporting documents.  Where there is no counterclaim, the claimant is required deliver the final submissions within 21 days.  If, however, there is a counterclaim, the claimant is required to deliver submissions within 28 days and thereafter, the respondent delivers the final submissions and supporting documents.  

Hong Kong Maritime Arbitration Clause

The clause was drafted in a format similar to that of the standard clause adopted by the LMAA making it familiar to maritime arbitration users. It contains an option for the parties to choose either Hong Kong law or English law.

Long Form

This Contract shall be governed by and construed in accordance with Hong Kong [English] law and any dispute arising out of or in connection with this Contract shall be referred to arbitration in Hong Kong in accordance with the Arbitration Ordinance (Cap.341) or any statutory modification or re-enactment thereof save to the extent necessary to give effect to the provisions of this Clause.

The reference shall be to three arbitrators, [who shall ordinarily be resident in Hong Kong], one to be appointed by each of the parties hereto and the third by the two so chosen, and their decision or that of any two of them shall be final and binding. A party wishing to refer a dispute to arbitration shall appoint its arbitrator and send notice of such appointment in writing to the other party requiring the other party to appoint its arbitrator within 14 calendar days of that notice and stating that it will appoint its arbitrator as sole arbitrator unless the other party appoints its own arbitrator and gives notice that it has done so within the 14 days specified. If the other party does not appoint its own arbitrator and give notice that it has done so within 14 days specified, the party referring a dispute to arbitration may, without the requirement of any further prior notice to the other party, appoint its arbitrator as sole arbitrator and shall advise the other party accordingly. The award of a sole arbitrator shall be binding on both parties as if that arbitrator had been appointed by agreement.

Nothing herein shall prevent the parties agreeing in writing to vary these provisions to provide for the appointment of a sole arbitrator.

In cases where neither the claim nor any counterclaim exceeds the sum of USD50,000 (or such other sum as the parties may agree) the arbitration shall be conducted in accordance with the Hong Kong International Arbitration Centre Small Claims Procedure current at the time when the arbitration proceedings are commenced.

Short Forms

“Arbitration in Hong Kong in accordance with the "Hong Kong Maritime Arbitration Clause", Hong Kong law to apply”.

“Arbitration in Hong Kong in accordance with the "Hong Kong Maritime Arbitration Clause", English law to apply”.

Useful websites:

HKIAC - www.hkiac.org
HKMAG – www.hksoa.org then click on HKMAG 
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