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A vessel laden with cargo shipped under bills of lading providing for General Average in accordance with York-Antwerp Rules 1994, is involved in a serious collision sustaining damage to her stem and forward shell plating, with serious leakage in the forepeak and Nos.1 and 2 holds.  To avoid any chance of sinking, the Master decides to strand the vessel on a generally sandy and sheltered beach.  

It is considered necessary to discharge part cargo into barges, fit patches and then pump out and refloat with tug assistance.  Various salvors offer to refloat the vessel on the basis of a Lloyd’s Open Form of salvage contract but, in the interests of economy, the necessary barges, stevedores and tugs are engaged on a daily rate basis.  

When deciding on which kind of contract to go for – Lloyd’s Open Form or just employ various contractors, the Shipowners would take into account the advantage of LOF being that it is “No Cure No Pay” under which all the responsibilities and risks are with the salvor.  However, where the job is undertaken on an ordinary contract, the Shipowners will have to bear in mind whether they are adequately covered for:
· Liability to third parties arising out of the possibility of pollution and other risks;
· Liability to the cargo interest in respect of damage to the forcibly-discharged cargo sustained whilst being stored (see notes below);
· Liability in respect of the equipment that is being hired.

In the case Australian Coastal Shipping Commission v. Green and Others [1971] 1 Lloyd’s Rep.16, a vessel “Bulwarra” was in distress at Port Kembla, N.S.W. on 13th July 1960 when her moorings were carried away as a result of heavy weather.  The owners of the vessel hired a tug on the UK Standard Towage Conditions (whereby the owners of the vessel agreed to indemnify the tug owners for any loss of the tug); during the towage the tow-rope parted and fouled the tug’s propeller.  The tug grounded and became a total loss.  The tug owner claimed damages from the owners of the vessel, who incurred expenses in defending the action.

The Court of Appeal upheld the judgment that the towage contract was a “general average act” under Rule C of the York-Antwerp Rules 1950, and the loss and expenses were the direct consequence of such general average act.

Lord Denning, M.R. (at page 20)

“The “general average act” was I think the contract made by the shipowners with the tug…. If the tug had rendered salvage services on the usual terms of “no cure – no pay”, the contract would undoubtedly have been a “general average act”.  If the services had been successful, the owners would have been liable to pay a very high reward: which would count as “general average expenditure”….

Instead of entering into such a contract, the shipowners made a towage contract on the United Kingdom Standard Towage Conditions.  That was a very reasonable contract to make for both sides.  It is well known that there is a substantial risk in towage operations that the tow-rope may break and foul the propeller of the tug: and that, if that happens, the tug may run aground or be damaged and have to be rescued.  In a salvage agreement, the tug-owners take that risk on themselves in return for the chance of a very high salvage reward.  In a hiring agreement, at a fixed rate of hire, they cannot be expected to take the risk on themselves.  It is only right and fair that they should ask for and receive an indemnity.  The benefit to the shipowners is that, if the service is successful, he pays much less than he would under a salvage award: but, in return, he has to give an indemnity to the tug-owners.  In these circumstances, I have no doubt that the towage contract is a “general average act”.  It was intentionally and reasonably made for the common safety…..  If the master, when he does the “general average act” ought reasonably to have foreseen that a subsequent accident of the kind might occur – or even that there was a distinct possibility of it – then the subsequent accident does not break the chain of causation.  The loss or damage is the direct consequence of the original general average act.”
.  

Whilst claims for tortuous liability arising in consequence of a general average act is admissible in general average, Rule C of the York-Antwerp Rules 1994 specifies the exception of environmental liabilities:

“…. In no case shall there be any allowance in general average for losses, damages or expenses incurred in respect of damage to the environment or in consequence of the escape or release of pollutant substances from the property involved in the common maritime adventure…”

 In the circumstances, it is advisable for the Shipowners to consult the vessel’s P&I Club as to the necessity of any special insurances to cover risks of the foregoing nature which the Club may take the view that they are not concerned.   The premiums on these insurances and/or additional premiums payable to the P&I Club will be allowable in General Average in terms of Rule VI of the York-Antwerp Rules as part of the salvage operation.

During the forced discharge of the cargo, a fire occurs on board which is extinguished with fire hoses from the attending tug which subsequently files a claim for salvage and demands bail; Lloyd’s Open Form of Salvage Agreement is signed retrospectively in respect of these services.

The vessel is successfully refloated and taken to a port of refuge, to which port the lightened cargo has been taken.  In order to drydock the vessel for repairs necessary for the safe prosecution of the voyage, it is necessary to discharge further cargo.  In considering the circumstances at that time, Shipowners would look into the feasibility and pros and cons of any other options as listed below being available, bearing in mind what additional insurances might respectively be required.

· To drydock with the cargo remaining on board the vessel in order to save the substantial expense of discharging, storing and reloading the cargo.

· To forward the cargo to destination by other vessel(s) for commercial reasons and to save the storage expenses at the port of refuge.

· To tow the damaged vessel with cargo on board to destination in order to save expense at the port of refuge.

Cargo being forcibly discharged at a Port of Refuge

Rule XII of the York-Antwerp Rules provides that:
“Damage to or loss of cargo, fuel or stores sustained in consequence of their handling, discharging, storing, reloading and stowing shall be made good as general average, when and only when the cost of those measures respectively is admitted as general average.”

The Rule provides for allowance in general average for any loss of or damage to cargo that is a direct or foreseeable consequence of the “handling, discharging, storing and stowing” in the circumstances including those instances when the loss or damage has been sustained as a result of the inadequacy of the storage facilities at the port of refuge.   However, where the cargo in a reasonably suitable and adequate storage has sustained loss or damage as a result of unexpected accident, e.g. a fire in the warehouse, a structural collapse of the warehouse, a flooding owing to an unexpected rainstorm, a sinking of the lighter in a gale, etc., such loss or damage is not allowable as general average.  It is submitted that whilst it is always possible to envisage that such events may happen, the chances of their actual occurrence are somewhat remote and it is unlikely that they would be seriously taken into account by the master when considering the discharge.  

In an American case, the “Mormacmar” (1947), cargo forcibly discharged into a warehouse at a port of refuge in New Zealand was destroyed by fire.  The Shipowners were sued for the loss and it was held that being trustees of the cargo thus placed ashore, “their duty to keep and care for the goods necessarily included, under the circumstances, the duty to place insurance against the risk of fire, collapse of structures and rising of navigable water”.  

In consequence, it is advisable for the Shipowners where time allows, often in case of the cargo being a bulk shipment with only one or few cargo interests, to ascertain the position of insurance on the cargo, enquiring if the cargo interests would wish to cover additional risks while the cargo is in storage at the port of refuge.  However, in the case of general cargo, or where time does not permit such enquiries, it is considered prudent for the Shipowners to take out insurance on cargo for its approximate value against such limited risks as considered adequate.  Each case should be treated on its own merits and include the following wording to avoid any problem of double insurance:

“It is agreed that this insurance is effected on behalf of Cargo Owners and/or their Insurers and/or the General Average as their respective interests may appear and to pay any claims arising in full and without recourse against any existing insurances covering the same property and risks.”

The premium of the insurance, if reasonably incurred, in the circumstances will be allowable in general average in terms of Rule X(c) of the York-Antwerp Rules:

“Whenever the cost of handling or discharging cargo, fuel or stores is admissible as general average, the costs of storage, including insurance if reasonably incurred, reloading and stowing of such cargo, fuel or stores shall likewise be admitted as general average.”

On occasions, the Shipowners upon advice from the vessel’s P&I Club, may take out insurance on Shipowners’ Liability to Cargo whilst being stored in port of refuge.  If such insurance is taken out – for whatever reasons – the premium incurred cannot be allowed as general average.

Drydocking with Cargo on board the vessel at a Port of Refuge

Sometimes, it is possible to install extra blocks and cradles in the drydock sufficient to support the additional weight of cargo which may remain on board the vessel whilst under repairs in drydock.  The Shipowners are recommended to consider:

· Enhanced risks of damage to the vessel

· Possible liability to the owners of the cargo in respect of damage to the cargo

· Possible damage and/or liability to the owners of the dock and/or other property or persons  

Liability of Hull & Machinery Underwriters - It is advisable to seek confirmation from the Underwriters that they would approve and accept any additional risks of damage to the vessel by reason of drydocking with cargo on board without charging additional premium.

Possible damage or liability to cargo – It is advisable to consult the P&I Club to ascertain if the Shipowners are covered by the terms of the vessel’s entry.  If not, then again, if time permits enquiries will be made of the position of insurance on the cargo, whether or not the cargo interests will wish to cover additional risks while the cargo is on board the vessel in drydock at the port of refuge.  Otherwise, it is considered prudent to take out insurance on cargo as discussed earlier.

Possible damage or liability to drydock – It is advisable to refer the contract with the drydock owners to the P&I Club to ascertain if any potential liability to the drydock owners is covered by the terms of the vessel’s entry.  If not, the Club can be requested to arrange for adequate coverage.

The premiums and/or additional premiums payable for the above insurances will form part of the “extra cost of drydocking with cargo on board”, which in terms of Rule F of the York-Antwerp Rules can be allowed in general average in lieu of greater savings in cost of discharging, storing and reloading the cargo otherwise allowable in general average.  

Insurance on Average Disbursements

At this stage, the Shipowners have incurred various disbursements at the port of refuge which are allowable as general average which can only be crystallized upon completion of the common maritime adventure.  Rule G of the York-Antwerp Rules provides that:
“General average shall be adjusted as regards both loss and contribution upon the basis of values at the time and place when and where the adventure ends…”
That is to say, general average is apportioned over values which arrive at destination.  If, therefore, the ship and cargo were totally lost before arrival at destination, the Shipowners would not be able to recover any part of those expenses from Cargo.  This is the point set out in Chellew v. Royal Commission on the Sugar Supply (the Panlee”) - 1922.  

It is customary to protect the risk of such loss by taking out insurance on the average disbursements, which also protects for partial losses, and effectively preserves original contributory values.

Example:

General average disbursements are insured for $30,000.

If no further accident occurs before end of the voyage, the general average would be apportioned:


Ship …………….
$100,000
pays
$10,000


Cargo …………..
  200,000
pays
  20,000




$300,000
pays
$30,000
=   10%

However, if on entering the port of destination, the ship were to sustain damage or collision or some other accident which cost $10,000 to repair, the general average would now be apportioned:


Ship $100,000 - $10,000 ………..
$  90,000
pays
$  9,000


Cargo ……………………………
  200,000
pays
  20,000






$290,000
pays
$29,000
=   10%


Policy ……………………………
    10,000
pays
    1,000






$300,000
pays
$30,000
The actual method of calculating the claim on the average disbursements policy is as follows:


Expected arrived value …….……
$300,000


Actual arrived value …….………
  290,000

Reduction ……………………….
$  10,000
=   3.333% of $300,000



3.333% x Sum Insured $30,000 = $1,000
The forms most frequently in use for this type of insurance are designated the Average Disbursements Clauses (A) and (B), 14/5/87.  The (B) – limited conditions – Clauses cover the risk of total loss of the contributing interests and a claim can arise only on those occasions when, as a result of a subsequent accident, the arrived value of the property is less than the amount of the general average disbursements insured.  The (A) – full conditions – Clauses provide additional cover and pay the proportion of the general average disbursements insured attaching to any reduction in value of the property, however small, by any subsequent accident.

In practice, the Average Adjusters help estimate the likely amount of general average disbursements incurred and the shipowners will request for cover to be obtained and opened for that estimated amount, there being a liberty to increase the sum insured by 25% or some similar figure.  The voyage insured might be described:

“At and from (the port of refuge) until completion of discharge of cargo at final destination.”
Subsequently, when the adjustment of general average is nearing completion and the insurable value can be finally ascertained, the insurance is closed for that amount plus premium of the insurance.

The premium payable is recoverable in general average under Rule XX of the York-Antwerp Rules which provides that:

“…The cost of insuring money advanced to pay for general average disbursements shall also be allowed in general average.” 

Forwarding Cargo from a Port of Refuge

Where cargo is transshipped at the port of refuge, the vessel upon completion of discharge has completed her voyage, and becomes liable to contribute to general average on its value at that time and place, regardless of what may subsequently happen to the cargo being forwarded to destination.  Accordingly, it is prudent to take out insurance on average disbursements to cover only the transshipment cargo, which can be phrased to cover:

“Proportion of general average as finally adjusted attaching to cargo transshipped from (port of refuge) to (final destination) subject to….”

Towage to Destination from a Port of Refuge

Needless to say, the risks to which a vessel and her cargo are subject while under tow are greater than when the vessel proceeds under her own power.  The Shipowners are recommended to bear in mind the following:

· Possible loss or damage to vessel

· Possible liability to the owners of the cargo in respect of damage to the cargo

· Possible damage and/or liability to the owners of the tug under the terms of the towage contract

Possible loss or damage to vessel - Prior notice has to be given to Underwriters on Hull & Machinery, Increased Value & Excess Liabilities etc. who may well charge an additional premium to cover the enhanced risks by reason of the vessel and cargo being towed.

Possible damage or liability to cargo – It is advisable to consult the P&I Club to ascertain if the Shipowners are covered by the terms of the vessel’s entry.  If not, then again, if time permits enquiries will be made of the position of insurance on the cargo, whether or not the cargo interests will wish to cover additional risks to the cargo during towage from the port of refuge.  Otherwise, it is considered prudent to take out insurance on cargo as discussed earlier.

Possible damage or liability to tug – It is advisable to refer the towage contract to the P&I Club to ascertain if any potential liability to the tug owners is covered by the terms of the vessel’s entry.  If not, the Club can be requested to arrange for adequate coverage.

The premiums and/or additional premiums payable for the above insurances will form part of the “cost of towage”, which in terms of Rule F of the York-Antwerp Rules, after crediting the normal voyage expenses saved, can be allowed in general average up to the savings in port of refuge expenses avoided including cost of discharging, storing and reloading the cargo, port charges, crew wages and bunkers and stores during the detention.
* * * * *

Other possible insurances arising from the casualty are insurance of collision lien and insurance of salvage lien.

Insurance of Collision Lien

Pending collection of adequate collision security from those concerned in the colliding vessel, particularly when it is a singleton, the Shipowners may wish to take out an insurance protecting their potential maritime lien on the colliding vessel for the amount of their anticipated claim.  This insurance will pay in the event of the colliding vessel being a total loss and/or constructive total loss and/or arranged and/or compromised total loss prior to the collision security being given to the Shipowners’ vessel; it will also pay if a lien resulting from salvage and/or collision occurring after attachment primes the lien insured and results in a loss to the assured.

Insurance of Salvage Lien

On occasions where the Salvors have rendered salvage services and brought the vessel to a place of safety and, with the vessel wishing to sail, have been unable to obtain security, either because it is a weekend, late at night, or they are in position where they are unable to arrest, the Salvors may wish to take out insurance to protect their salvage lien.  This insurance continues until satisfactory security is provided by owners of the salved vessel and/or salved cargo.  It will pay in the event that the salved vessel and/or salved cargo become a total loss and/or constructive total loss and/or arranged and/or compromised total loss during the insured period; it will also pay if a lien resulting from salvage and/or collision occurring after attachment primes the lien insured and results in a loss to the assured.
